
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
MEDIEVAL TIMES U.S.A., INC.,  
 
 Plaintiff, 
 
v. Case No:  6:12-cv-1212-Orl-22TBS 
 
PIRATE’S DINNER ADVENTURE, 
INC., PRODUCTIONS 2012, INC. and 
DOES 1 THROUGH 10, 
 
 Defendants. 
___________________________________/ 
 

ORDER 

This cause comes before the Court on Defendants Pirate’s Dinner Adventure, Inc. and 

Productions 2012, Inc.’s (“Defendants”) Motion to Dismiss Plaintiff’s First Amended Complaint 

(Doc. No. 30), and Plaintiff Medieval Times U.S.A., Inc.’s (“Plaintiff”) response thereto (Doc. 

No. 34).  

I. BACKGROUND1 

Plaintiff operates a series of Medieval-themed dinner-theater restaurants in Medieval-

style castles throughout the United States and in Spain.  Plaintiff’s show entails a period-

appropriate meal during which six knights on horseback compete against each other in various 

games of skill, including a jousting tournament.  Each knight is dressed in a different color, 

which corresponds to a section of the crowd.  During the show, a traitor or intruder is defeated, 

preserving the king’s reign.  The king, who announces audience members’ birthdays and special 

                                                 
1 For purposes of this pending motion to dismiss, the Court accepts all of Plaintiff’s well-pleaded 
factual allegations as true.  However, what the Court sets out as “‘the facts’ for Rule 12(b)(6) 
purposes may not be the actual facts.”  See Cottone v. Jenne, 326 F.3d 1352, 1355 n.1 (11th Cir. 
2003) (citation omitted). 
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occasions, narrates the show.  Plaintiff claims that its Medieval Times Dinner & Tournament is 

unique and inherently distinctive and has a national reputation.  

According to Plaintiff, in July 2012, Defendants, which operate dinner-theaters very close 

to Plaintiff’s medieval castles in Buena Park, California and Orlando, Florida, announced a new 

dinner theater in Orlando, Florida that bore a striking resemblance to Plaintiff’s Dinner and 

Tournament.  Specifically, Plaintiff alleges that Defendants’ show, similar to Plaintiff’s Dinner 

and Tournament, involves six knights dressed in costumes of six different colors with each 

knight representing a section of the audience.  As well, Plaintiff claims that similar to its Dinner 

and Tournament, Defendant’s show entails a royal family that presides over the events and 

narrates them.  Additionally, Plaintiff alleges that similar to its Dinner and Tournament, 

Defendants’ show involves knights competing against each other in various games and has a 

similar underlying story of a traitor or intruder that a knight vanquishes to preserve the king’s 

reign.  Finally, Plaintiff claims that Defendant’s show, similar to Plaintiff’s Dinner and 

Tournament, includes announcements of audience members’ birthdays and special occasions and 

a similar period-appropriate meal.  

Beyond the actual performance, Plaintiff alleges that by describing their show as “Dinner 

Adventure & Tournament,” Defendants advertise their show in a similar manner to the way 

Plaintiff advertises its Dinner and Tournament.  As well, Plaintiff alleges that Defendants claim 

that their show is “a night to remember,” which is similar to Plaintiff’s promotion, “a knight to 

remember.”  As well, Plaintiff states that Defendants refer to their fan club as the “King’s Royal 

Court,” which is similar to Plaintiff’s fan club called the “Royal Court.”  
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Although Defendants have ceased performing their show, Plaintiff claims that 

Defendants’ show was of poor quality and that consumers were confused into believing that 

Defendants’ show was affiliated with Plaintiff’s Dinner and Tournament.  

As a result, on October 5, 2012, Plaintiff filed its First Amended Complaint against 

Defendants, seeking relief for trade dress infringement under 15 U.S.C. § 1125 (“Count I”), trade 

dress infringement under Florida Common Law (“Count II), trade dress dilution under 15 U.S.C. 

§ 1125 (“Count III”),  trade dress dilution under Florida Statute § 495.151 (“Count IV”), unfair 

competition under Florida law (“Count V”), and deceptive and unfair trade practices under 

Florida Statute § 501.201 et seq.  (“Count VI”).   

In Defendants’ Motion to Dismiss, Defendants argue that Plaintiff cannot state trade 

dress-related claims for infringement or dilution of Plaintiff’s Dinner and Tournament because 

the basis of Plaintiff’s claims are in copyright rather than trade dress.  In other words, the total 

image and appearance of Plaintiff’s Dinner and Tournament is not protectable trade dress.  

II. MOTION TO DISMISS LEGAL STANDARD 

When deciding a motion to dismiss based on a failure to state a claim upon which relief 

can be granted, the court must accept as true the factual allegations in the complaint and draw all 

inferences derived from those facts in the light most favorable to the plaintiff.  Hunnings v. 

Texaco, Inc., 29 F.3d 1480, 1484 (11th Cir. 1994) (per curiam) (citation omitted).   

According to Federal Rule of Civil Procedure 8(a)(2), to state a claim for relief, a 

pleading must contain a “short and plain statement of the claim showing that the pleader is 

entitled to relief.”  Thus, to survive a motion to dismiss, a complaint “must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft 

v. Iqbal, 129 S.Ct. 1937, 1949 (2009) (citing Bell Atl. Corp. v. Twombly, 127 S.Ct. 1955, 1974 
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(2007)).  In other words, the allegations in the complaint need to be sufficient “to ‘raise a right to 

relief above the speculative level’ on the assumption that all the allegations in the complaint are 

true.”  Bingham v. Thomas, 654 F.3d 1171, 1175 (11th Cir. 2011) (per curiam) (citing Twombly, 

127 S.Ct. at 1965).  Moreover, “[t]hreadbare recitals of the elements of a cause of action, 

supported by mere conclusory statements, do not suffice,” Iqbal, 129 S.Ct. at 1949 (citation 

omitted).  

III. WHY DASTAR IS DISPOSITIVE 

Plaintiff’s trade dress infringement claim turns on Plaintiff’s argument that Plaintiff’s 

Dinner and Tournament and its plot and elements constitute trade dress.  Courts have held that 

trade dress “involves the total image of a product and may include features such as size, shape, 

color or color combinations, texture, graphics, or even particular sales techniques.” Ambrit, Inc. 

v. Kraft, Inc., 812 F.2d 1531, 1535 (11th Cir. 1986) (citation omitted); see also 1 J. Thomas 

McCarthy, McCarthy on Trademarks and Unfair Competition § 8.1 (4th ed. 2012) (“Over a 

period of years, the traditional definition [of trade dress] gradually expanded beyond packages 

and containers to a second category which includes a combination of any elements in which a 

product or service is presented to the buyer.  Those elements combine to create a visual image 

presented to customers.  That combination of elements is capable of acquiring exclusive legal 

rights as a type of identifying symbol or origin: trade dress.”).  Notwithstanding, there are 

limitations to trade dress claims.  

In Dastar Corporation v. Twentieth Century Fox Film Corporation, the Supreme Court 

addressed a claim under 15 U.S.C. § 1125(a) when Dastar purchased videos from a television 

series in the public domain and copied them and used them in a new series without attribution.  

Dastar, 539 U.S. 23, 25-27 (2003).  Before Dastar’s actions, plaintiff Twentieth Century Fox 
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Film Corporation had failed to renew its copyright in the television series detailing World War II 

campaigns in Europe.  Id. at 26.  Plaintiffs claimed, inter alia, that Dastar’s sale of its video 

without proper credit to plaintiffs’ television series constituted reverse passing off in violation of 

15 U.S.C. § 1125(a).  Id. at 27.2   

Discussing the meaning of “origin of good” under § 1125(a), the Supreme Court 

concluded that because the Lanham Act was not designed to protect originality or creativity, the 

phrase “origin of goods” refers to “the producer of the tangible goods that are offered for sale, 

and not to the author of any idea, concept, or communication embodied in those goods.”  Id. at 

37 (citation omitted).  In other words, the purpose of federal trademark law is: (1) to prevent 

competitors from copying “a source identifying mark,” (2) to reduce a customer’s costs of 

shopping and making decisions, and (3) to help assure that the producer will reap the financial, 

reputational-related awards associated with the product.  Id. at 34; see also id. at 32 (“But as used 

                                                 
2 15 U.S.C. § 1125(a) states: 

(a) Civil action 
(1) Any person who, on or in connection with any goods or 
services, or any container for goods, uses in commerce any word, 
term, name, symbol, or device, or any combination thereof, or any 
false designation of origin, false or misleading description of fact, 
or false or misleading representation of fact, which— 

(A) is likely to cause confusion, or to cause mistake, 
or to deceive as to the affiliation, connection, or 
association of such person with another person, or 
as to the origin, sponsorship, or approval of his or 
her goods, services, or commercial activities by 
another person, or  
(B) in commercial advertising or promotion, 
misrepresents the nature, characteristics, qualities, 
or geographic origin of his or her or another 
person's goods, services, or commercial activities, 

shall be liable in a civil action by any person who believes that he 
or she is or is likely to be damaged by such act. 

 
15 U.S.C. § 1125(a). 
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in the Lanham Act, the phrase ‘origin of goods’ is in our view incapable of connoting the person 

or entity that originated the ideas of communications that ‘goods’ embody or contain.”).     

In the present case, Defendants argue that Plaintiff’s alleged trade dress (the total image 

and appearance of Plaintiff’s Dinner and Tournament) does not serve as a source identifier.  

(Doc. No. 30 at p. 12).  Rather, Defendants argue based on Dastar that Plaintiff’s alleged trade 

dress claim is in actuality a claim that Defendants copied Plaintiff’s show; in other words, 

Plaintiff pleads a copyright claim.  (Id. at pp. 11-12).  In its response, Plaintiff fails to address the 

applicability of Dastar.  In fact, Plaintiff spends nine pages of its seventeen-page response, 

reiterating allegations from its First Amended Complaint.  (Doc. No. 34 at pp. 3-11).  

Additionally, the case law Plaintiff cites to support trade dress protection for performances is 

pre-Dastar.  (Id. at 14 (citing Cesare v. Work, 520 N.E.2d 586 (Ohio Ct. App. 1987))).  

Although Defendants’ analysis of Dastar is less than ideal, their argument is persuasive.  

The Court finds that as currently plead, Plaintiff’s trade dress infringement claim is more 

properly deemed a copyright claim.  See Dastar, 539 U.S. at 37.  The Court finds the present 

case similar to RDF Media Limited v. Fox Broadcasting Company, 372 F. Supp. 2d 556 (C.D. 

Cal. 2005).  In RDF Media, the plaintiff RDF Media allegedly created and produced the 

television series “Wife Swap UK,” a reality television show in which families switch wives from 

different lifestyles and values for a ten-day period.  RDF Media, 372 F. Supp. 2d at 559.  RDF 

Media claimed that in 2004, through an agreement with the American Broadcasting Companies, 

Inc. (“ABC”), ABC announced the addition of “Wife Swap US.”  RDF Media claimed that it 

owned the copyright and trade dress rights in each episode of “Wife Swap UK” and “Wife Swap 

US.”  Id.   
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In July 2004, Defendant Fox Broadcasting Company (“Fox”) began airing “Trading 

Spouses,” a show RDF Media claimed “unlawfully copies and incorporates ‘all the expressive 

elements and trade dress of “Wife Swap US” and “Wife Swap UK”’.”  Id.  RDF Media claimed 

that Fox infringed the total image and appearance of “Wife Swap US” by imitating,  

[t]he selection, compilation, arrangement, sequence, and 
combination of the cast of characters, the structure of each airing 
of a complete swap, the sequence of events, the plot, the tone, the 
theme, the pace, the scene set-ups, the narration, the dialogue that 
arises from constructed situations, the contrasting settings, the 
structured before-and-after dialogue, the topics explored, the 
dramatic and comedic effect created by music, and the introductory 
segment . . . .  

 
Id.  (citation omitted).  
  
 The court granted Fox’s motion to dismiss.  Fox had argued that RDF Media failed to 

state a trade dress claim based on the fact that the reality show (the product itself) could not serve 

as its own trademark.  Id. at 563.  The court noted that trademark law does not protect the content 

of a creative work of artistic expression as a trademark for itself.  Id. (citation omitted).  As well, 

the Court concluded, “If this Court were to accept the proposition that ‘visual expression 

necessarily will form the overall look and appearance of the program—in other words, the trade 

dress,’ then every incident of visual expression would be subject to copyright and trademark 

protection and that protection would last in perpetuity.“  Id. at 564 (citing, inter alia, Dastar, 539 

U.S. 23 (2003)).  In short, the court found RDF Media’s description of the elements of its trade 

dress as essentially the television program.  Id. (noting “intellectual property law protects the 

owners’ rights in these unique combinations in distinct ways that lie outside the realm of 

trademark law” (citation omitted)).  

 In the present case, Plaintiff’s description of the visual expression of its Dinner and 

Tournament parallels that of RDF Media’s description of its television shows.  Similar to RDF 
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Media, Plaintiff describes its trade dress by the combination of characters, the structure of the 

show, the plot and theme, the effect of the performance, and the arrangement of the events.  

Compare (Doc. No. 26 at ¶¶ 17-26 (setting forth Plaintiff’s alleged trade dress)), with RDF 

Media, 372 F. Supp. 2d at 559 (setting forth RDF Media’s alleged trade dress).  Therefore, the 

Court concludes that Plaintiff cannot state a claim for trade dress infringement because as 

currently plead, Plaintiff is attempting to cloak a copyright claim in trademark clothing.  See 

Dastar, 539 U.S. at 32, 37.  The same holds true for Plaintiff’s claim for trade dress dilution 

because its description of the trade dress is one that is properly considered under copyright law.3  

 The Eleventh Circuit has held that the legal standards used to evaluate federal trademark 

and unfair competition claims are the same as under Florida law.  Gift of Learning Found., Inc. v. 

TGC, Inc., 329 F.3d 792, 802 (11th Cir. 2003) (per curiam) (citation omitted).  Therefore, the 

Court finds that Plaintiff has failed to state plausible claims under its remaining state law claims.  

IV. CONCLUSION 

Based on the foregoing, it is ORDERED as follows: 

1. Defendants’ Motion to Dismiss Plaintiff’s First Amended Complaint (Doc. 

No. 30) is GRANTED.  

2. Plaintiff’s First Amended Complaint is DISMISSED without prejudice. 

3. Plaintiff is GRANTED leave to file a Second Amended Complaint on or 

before February 28, 2013, if it can do so consistent with Federal Rule of Civil 

                                                 
3 To the extent, Plaintiff relies on the series of cases in which courts have found restaurant décor 
to be trade dress, the court finds those cases are inapplicable to the present case, as currently 
plead.  See Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763, 765 (1992); HI Ltd. P’ship v. 
Winghouse of Fla., Inc., 347 F. Supp. 2d 1256, 1257-58 (M.D. Fla. 2004).  As currently plead, 
Plaintiff’s First Amended Complaint does not claim that Plaintiff’s décor is Plaintiff’s trade dress 
but rather its Dinner and Tournament.  This is not a case in which a restaurant is claiming the 
color and décor of its interior is what is protectable under trademark law.  
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Procedure 11.  Failure to file an amended complaint by February 28, 2013 

may result in the dismissal of this case without further notice. 

DONE and ORDERED in Orlando, Florida on February 14, 2013. 

 

 
 

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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