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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

Disclosure of Corporate Affiliations 
and Financial Interest 

Sixth Circuit 
Case Number: 16-4235 
Case Name: Southern Glazer’s Distrib. of Ohio v. The Great Lakes Brewing Co. 

Name of counsel: Marc E. Sorini; Amy G. Doehring; Albert J. Lucas 

Pursuant to 6th Cir. R. 26.1, The Great Lakes Brewing Company 
 Name of Party 

makes the following disclosure: 

1. Is said party a subsidiary or affiliate of a publicly owned corporation? If Yes, list below the 
identity of the parent corporation or affiliate and the relationship between it and the named 
party: 

No. 

 
2. Is there a publicly owned corporation, not a party to the appeal, that has a financial interest in 

the outcome? If yes, list the identity of such corporation and the nature of the financial interest: 

Boston Beer Company, Inc. is a defendant in the action pending in the district court.  The legal issues 
decided in this appeal may affect Boston Beer Company, Inc. in the action pending below.  Boston Beer 
Company, Inc. is publicly traded. 

 
 

CERTIFICATE OF SERVICE 

I certify that on December 21, 2016   the foregoing document was served on all 
parties or their counsel of record through the CM/ECF system if they are registered users or, if they are not, by 
placing a true and correct copy in the United States mail, postage prepaid, to their address of record. 

s/ Marc E. Sorini  
  
  

 
This statement is filed twice: when the appeal is initially opened and later, in the principal briefs, 

immediately preceding the table of contents. See 6th Cir. R . 26.1 on page 2 of this form . 
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6th Cir. R. 26.1 
DISCLOSURE OF CORPORATE 
AFFILIATIONS AND FINANCIAL 

INTEREST 

(a) Parties Required to Make Disclosure. With the exception of the United 
States government or agencies thereof or a state government or agencies or political 
subdivisions thereof, all parties and amici curiae to a civil 'or bankruptcy case, agency 
review proceeding, or original proceedings, and all corporate defendants in a criminal 
case shall file a corporate affiliate/financial interest disclosure statement. A negative 
report is required except in the case of individual criminal defendants. 

(b) Financial Interest to Be Disclosed. 

(1) Whenever a corporation that is a party to an appeal, or which appears 
as amicus curiae, is a subsidiary or affiliate of any publicly owned corporation not named 
in the appeal, counsel for the corporation that is a party or amicus shall advise the 
clerk in the manner provided by subdivision (c) of this rule of the identity of the parent 
corporation or affiliate and the relationship between it and the corporation that is a party 
or amicus to the appeal. A corporation shall be considered an affiliate of a publicly owned 
corporation for purposes of this rule if it controls, is controlled by, or is under common 
control with a publicly owned corporation. 

(2) Whenever, by reason of insurance, a franchise agreement, or indemnity 
agreement, a publicly owned corporation or its affiliate, not a party to the appeal, nor an 
amicus, has a substantial financial interest in the outcome of litigation, counsel for the party 
or amicus whose interest is aligned with that of the publicly owned corporation or its 
affiliate shall advise the clerk in the manner provided by subdivision (c) of this rule of the 
identity of the publicly owned corporation and the nature of its or its affiliate's substantial 
financial interest in the outcome of the litigation. 

(c) Form and Time of Disclosure. The disclosure statement shall be made on a 
form provided by the clerk and filed with the brief of a party or amicus or upon filing a 
motion, response, petition, or answer in this Court, whichever first occurs. 
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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

Pursuant to Federal Rule of Appellate Procedure 34 and Sixth Circuit Rule 

34, Defendant-Appellant The Great Lakes Brewing Company requests oral 

argument. This appeal presents novel questions of law that arise against the 

backdrop of Ohio’s complex regulatory system for alcohol beverages and the 

current structure of the market. Oral argument will assist this Court in the 

resolution of this appeal and the legal issues presented.  
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JURISDICTIONAL STATEMENT 

This is an interlocutory appeal from the United States District Court for the 

Southern District of Ohio’s entry of a preliminary injunction against Defendant-

Appellant The Great Lakes Brewing Company (“Great Lakes”). (Preliminary 

Injunction Order, RE 20, Page ID # 448.) The district court had jurisdiction over 

the action pursuant to 28 U.S.C. § 1332 because an actual controversy existed 

between citizens of different states and the amount in controversy exceeded the 

value of $75,000, exclusive of interest and costs.  

On September 23, 2016, the district court entered a preliminary injunction 

against Great Lakes. (Id.) Great Lakes filed a timely notice of appeal on 

October 20, 2016. (Notice of Appeal, RE 35, Page ID # 713-14.) This Court has 

jurisdiction over Great Lakes’ appeal pursuant to 28 U.S.C. § 1292(a)(1), which 

confers jurisdiction on courts of appeal from an interlocutory order granting an 

injunction.  
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STATEMENT OF THE ISSUES PRESENTED 

(1) Whether the district court committed reversible error in entering the 

preliminary injunction and concluding that Plaintiff-Appellee Southern Glazer’s 

Distributors of Ohio LLC (“Southern Glazer’s Ohio”) had established a substantial 

likelihood of success on the merits, based upon the following errors of law: 

(a) The contractual provision that required Southern Glazer’s Ohio’s 

predecessor to seek Great Lakes’ consent to the change of 

ownership/control transaction was invalid and unenforceable under 

Ohio law? 

(b) Section 1333.84(F) of the Ohio Alcoholic Beverages Franchise Act 

(“OABFA”) prohibited Great Lakes from contractually requiring 

consent to the change of ownership/change of control transaction? 

(c) Southern Glazer’s Ohio’s breach of the parties’ contract and violation 

OABFA did not provide Great Lakes with a right to terminate for just 

cause? 

(2) Whether the district court committed reversible error by ignoring the 

liquidated damages provision in the parties’ written contract and finding that 

Southern Glazer’s would suffer irreparable harm absent an injunction, where Ohio 

law holds that such clauses preclude a finding of irreparable harm as a matter of 

law?  
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STATEMENT OF THE CASE 

The district court improperly entered a preliminary injunction against Great 

Lakes that prohibits Great Lakes from exercising its statutory and contractual 

rights to terminate Southern Glazer’s Ohio and choose a distributor of its choice. 

(Preliminary Injunction Order, RE 20, Page ID # 448.) As a matter of law, 

following the transformative merger between Glazer’s, Inc. (“Glazer’s”) and 

Southern Wine & Spirits of America Inc. (“Southern”) to form the new $17 billion 

mega-distributor, Southern Glazer’s Wine & Spirits LLC (“Southern Glazer’s”), 

Great Lakes had the right both under its contract and under OABFA to terminate 

its distribution relationship with Glazer’s Distributors of Ohio, LLC (“Glazer’s 

Ohio”), the predecessor to Southern Glazer’s Ohio. Rather than honoring the 

contractual obligations to which Glazer’s Ohio expressly agreed, Southern 

Glazer’s Ohio chose to run roughshod over the contractual and statutory rights of 

Great Lakes (and other suppliers)1 and sued Great Lakes and another supplier to 

                                                 
1 On September 22, 2016, Southern Glazer’s Ohio filed an amended complaint in 
the underlying action that added claims against another supplier and its related 
entities, The Boston Beer Company, Inc., Boston Beer Corporation, and Boston 
Brewing Company, Inc. (collectively, “Boston Beer”).  Southern Glazer’s Ohio 
asserted the same claims as it previously filed against Great Lakes and also seeks a 
preliminary injunction to bar Boston Beer from exercising its rights to terminate 
and move to a new distributor. (Amended Complaint, RE 17, Page ID # 284.) The 
district court entered a “standstill order” pending resolution of the motion for 
preliminary injunction against Boston Beer. (Standstill Order, RE 26, Page ID # 
530.) On October 27, 2016, the district court held a hearing on that motion. To 
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force them to do business with Southern Glazer’s Ohio, a subsidiary of the newly-

formed Southern Glazer’s. (Complaint, RE 1, Page ID # 1; Motion for TRO, RE 3, 

Page ID # 38-40.) Southern Glazer’s Ohio sought a temporary restraining order 

and preliminary injunction to prevent Great Lakes from exercising its right to 

terminate. 

On September 23, 2016, the district court entered the preliminary injunction 

against Great Lakes. (Preliminary Injunction Order, RE 20, Page ID # 448.) The 

preliminary injunction prohibits Great Lakes from terminating distribution by 

Southern Glazer’s Ohio and moving to a distributor of its choice. As a result, Great 

Lakes must do business with Southern Glazer’s Ohio, a distributor it did not 

choose. As shown below, the district court committed several errors of law in 

granting the preliminary injunction. 

A. The Family-Owned Ohio Brewer and the $17 Billion Distributor 

Great Lakes is a family-owned, Ohio brewer with its principal place of 

business in Cleveland. (Opposition to Preliminary Injunction, RE 9, Page ID # 

113.) Great Lakes was the first craft brewer in Ohio. (Id.) Although Great Lakes 

sells beer in thirteen states and the District of Columbia, Ohio remains its home 

and largest market, representing approximately 67% of its annual sales. (Id.; Joint 

Stipulations of Fact, RE 45, Page ID # 825.) Until June 30, 2016, Great Lakes’ 

                                                                                                                                                             
date, however, the district court has not ruled, and Boston Beer remains subject to 
the non-appealable standstill order. (Id.) 
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distributor in the Columbus, Ohio market was Glazer’s Ohio. (Opposition to 

Preliminary Injunction, RE 9, Page ID # 113-14.) 

Glazer’s Ohio was a company with its principal place of business in Ohio. 

(Id. Page ID # 114; Joint Stipulations of Fact, RE 45, Page ID # 825.) It was a 

wholly-owned subsidiary of Glazer’s, a multistate wine, spirits, and beer 

distributor with its principal place of business in Dallas, Texas. (Opposition to 

Preliminary Injunction, RE 9, Page ID # 114.) Prior to the transaction at issue, 

Glazer’s operated and owned a ten-million case beer distribution business—one of 

the largest such businesses in the United States. (Id.) Glazer’s Ohio’s beer 

distribution business, including its Columbus distribution of Great Lakes, was part 

of the larger Glazer’s distribution network, which included this substantial beer 

business. (Id. Page ID # 114-16.) 

In late 2015, the alcohol beverage industry trade press reported rumors of a 

potential merger between Southern and Glazer’s. (Id. Page ID # 115.) At that time, 

Southern was the largest distributor of wine and spirits in the United States. (Id.) In 

January 2016, Southern and Glazer’s formally announced that they would merge 

with 100% of the voting shares of Glazer’s transferring to a new, consolidated 

entity, Southern Glazer’s. (Id.) Southern Glazer’s would have two shareholders, 

Glazer’s and Southern Wine & Spirits Holding Company, with Southern as the 

majority owner. (Id. Page ID # 115-16.) The new company, Southern Glazer’s, 
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distributes more than 150 million cases of wine and spirits annually, covers 90% of 

the legal drinking age population in the United States, employs more than 20,000 

members and has operations in forty-four states, the District of Columbia, the 

Caribbean, and Canada. (Id. Page ID # 116.) Southern Glazer’s is headquartered in 

Miami, Florida. (Id.; Joint Stipulations of Fact, RE 45, Page ID # 825.) The merger 

of Southern and Glazer’s closed on June 30, 2016, creating the world’s largest 

distributor with estimated annual revenue of over $17 billion. (Opposition to 

Preliminary Injunction, RE 9, Page ID # 116; Joint Stipulations of Fact, RE 45, 

Page ID # 829.) 

B. For Ten Years Before the Merger, Great Lakes and Glazer’s Ohio 
Operated Under, and Never Objected to, the Terms of a Contract 

On September 14, 2006, Great Lakes entered into a Sales and Distribution 

Agreement (“Agreement”) with Glazer’s Ohio for the distribution of Great Lakes’ 

beer in the Columbus, Ohio market. (Agreement, RE 9-4, Page ID # 154.) The 

parties negotiated (through their counsel) a number of important provisions 

included in the Agreement. One such provision is Section 9(a), which provides: 

Wholesaler2 must obtain GLBC’s prior written consent to any 
change in the ownership of Wholesaler (an “Ownership 
Change”), including: (i) any sale or transfer of more than 20% 
of the outstanding voting shares in Wholesaler or a change in 
partnership interests representing more than 20% of the 
business; (ii) any change, whether one by transaction or a series 

                                                 
2 Under the Franchise Agreement, Great Lakes is referred to as GLBC and Glazer’s 
Ohio is referred to as Wholesaler. 
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of transactions, having the practical effect of changing or 
transferring the power to determine Wholesaler’s business 
policies; (iii) a sale of all or a significant portion of 
Wholesaler’s assets; or (iv) a change that would require a 
Wholesaler’s notification to TTB of a change in ownership 
under the provisions of 27 C.F.R. § 1.42 or a successor 
regulation. 

(Agreement, RE 9-4, Page ID # 160.)  

The Agreement also provides that: “GLBC may initiate the termination of 

this Agreement for cause at any time if Wholesaler fails to substantially comply 

with any of its obligations under this Agreement.” (Id. Page ID # 161.) Section 

10(c) lists the circumstances under which Great Lakes may terminate for cause 

immediately on written notice and not subject to cure including: “(v) Wholesaler 

undertakes an Ownership Change or Assignment without written consent required 

by section 9.” (Id. Page ID # 161-62.) 

The Agreement also provides that Great Lakes may terminate for any reason 

or no reason at all by providing written notice and “Reasonable Compensation.” 

(Id. Page ID # 162.) Section 10(d) states: 

The parties recognize and agree that it would be extremely 
difficult to ascertain the actual economic effects, if any, that a 
termination could have on Wholesaler, as such effects would 
encompass Wholesaler’s loss of future profits and the fair 
market value of Wholesaler’s GLBC business as offset by any 
claims GLBC may possess against Wholesaler, including those 
arising from a breach of this Agreement. The parties further 
recognize and agree that the Reasonable Compensation 
payment represents a good faith estimate of possible damages 
and is not a penalty. 
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(Id.) Glazer’s Ohio is not entitled to any compensation for a termination under 

Section 10(b) or 10(c). (Id.) Finally, in Section 12(b), “the parties acknowledge 

and agree that to the best of their knowledge, the terms of this Agreement comply 

with all applicable laws, regulations and rulings.” (Id. Page ID # 163.) 

C. The Impact of the Southern Glazer’s Merger on Great Lakes 

As early as January 2016, Great Lakes reached out to Glazer’s Ohio and its 

former parent company, Glazer’s, regarding the publicly announced and ultimately 

consummated merger between Glazer’s and Southern. (Opposition to Preliminary 

Injunction, RE 9, Page ID # 112.) In formal communications commencing on 

May 27, 2016, and continuing through the termination notice that gave rise to this 

litigation, Great Lakes communicated its concern about the impact the merger 

would have on its distribution in Ohio. (Id. Page ID # 113.) Great Lakes also 

pointed out that the merger was an Ownership Change under the parties’ 

Agreement that required Great Lakes’ prior consent before Great Lakes would do 

business with the successor distributor. (Id.) 

Great Lakes had justified concerns about the merger. The changes to 

Glazer’s Ohio following the merger were substantial. Glazer’s Ohio became 

Southern Glazer’s Ohio, a wine and spirits distributor that is no longer domiciled 

in Ohio. (Id. Page ID # 116.) For all practical purposes many of Southern Glazer’s 

Ohio’s business decisions are now made at Southern Glazer’s headquarters in 
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Florida, rather than in Ohio or Texas as they were previously. (Id. Page ID # 116, 

122, 125.) For instance, Ohio retailers seeking to order Great Lakes brands online 

are diverted to the Southern’s ordering portal, which indicates it is based in Miami, 

Florida. (Id.) 

Unlike Glazer’s, Southern Glazer’s has no focus on beer distribution, and 

Southern Glazer’s Ohio is not part of the Glazer’s ten-million case beer 

distribution business. (Id. Page ID # 132.) As part of the merger transaction, 

Glazer’s severed the vast majority of its beer business (including the ten-million 

case Miller/Coors business) to form a new company, which remained owned by the 

Glazer family and was not part of Southern Glazer’s. (Id. Page ID # 114.) Glazer’s 

Ohio’s beer business, however, was not severed and instead became part of 

Southern Glazer’s, the largest wine and spirits distributor in the world. (Id. Page ID 

# 114, 132-33.) 

D. The Agreement Required Glazer’s Ohio to Seek Great Lakes’ 
Consent to the Southern Glazer’s Merger 

There is no dispute that Glazer’s Ohio did not seek Great Lakes’ prior 

consent for the transfer of Great Lakes’ distribution to Southern Glazer’s Ohio. 

Accordingly, on July 26, 2016, Great Lakes sent a termination letter to Glazer’s 

Ohio. (Id. Page ID # 119; Joint Stipulations of Fact, RE 45, Page ID # 831.) Great 

Lakes explained that it was terminating distribution with Southern Glazer’s Ohio 

because Glazer’s Ohio’s failed to seek its consent for the transaction. (Opposition 
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to Preliminary Injunction, RE 9, Page ID # 119.) That failure was a breach of the 

Agreement, was not subject to cure, and was grounds for immediate termination 

under the plain language of the Agreement. (Id.) Great Lakes also stated that Ohio 

law supported its right to terminate, but in the event that a court determined that 

Ohio law required the parties to provide OABFA’s sixty-day notice period, the 

distribution relationship terminated no later than September 25, 2016. (Id.) 

Over six weeks later, Southern Glazer’s Ohio sued Great Lakes and sought a 

temporary restraining order and preliminary injunction to prohibit Great Lakes 

from exercising its contractual and statutory rights to terminate and move to the 

distributor of its choice. (Complaint, RE 1, Page ID # 1; Motion for TRO, RE 3, 

Page ID # 38-40.) On September 23, 2016, the district court entered a preliminary 

injunction against Great Lakes forcing Great Lakes to do business with Southern 

Glazer’s Ohio. (Preliminary Injunction Order, RE 20, Page ID # 448.)  
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SUMMARY OF THE ARGUMENT 

The district court order erred as a matter of law when it granted the 

preliminary injunction against Great Lakes. Specifically, the district court erred in 

concluding that Southern Glazer’s Ohio had a likelihood of success on the merits 

of its claim that Great Lakes’ termination was improper. To the contrary, Southern 

Glazer’s Ohio cannot succeed on the merits of its claim as a matter of law for three 

reasons:  

First, Great Lakes’ contract with Glazer’s Ohio required Glazer’s Ohio to 

seek Great Lakes’ consent for the corporate changes that Southern Glazer’s chose 

to effect if it wanted Southern Glazer’s Ohio to obtain the rights to distribute Great 

Lakes’ products. Southern Glazer’s Ohio does not dispute this. Instead, it 

repudiates the contractual obligation, alleging that the contractual provision, which 

has been in effect for 10 years, is void and unenforceable. Southern Glazer’s Ohio 

is wrong. The contractual provisions are consistent with and enforceable under 

Ohio law. As a result, the injunction rests on an error of law and should be set 

aside, as Southern Glazer’s Ohio cannot show a substantial likelihood of success 

under law as properly applied.  

Second, not only did the contract require Great Lakes’ consent to the 

transaction, but so too does OABFA. Under OABFA Section 1333.84(F), 

successor suppliers and distributors have all the same rights and obligations as did 

      Case: 16-4235     Document: 17     Filed: 12/21/2016     Page: 19



 

 12  

their predecessors—no more, no less. Here, Southern Glazer’s Ohio’s predecessor 

was required to seek Great Lakes’ consent for the transaction. Moreover, Section 

1333.84(F) goes on to require a distributor to seek the supplier’s consent for a 

transfer of the franchise to another distributor. Not only does Section 1333.84(F) 

require Southern Glazer’s Ohio to abide by the Agreement Great Lakes had with 

Glazer’s Ohio (which expressly requires Great Lakes’ prior consent for a change of 

ownership or control), Section 1333.84(F) also required Glazer’s Ohio to seek 

Great Lakes’ consent when it transferred the franchise to Southern Glazer’s Ohio. 

Southern Glazer’s Ohio admits that no one sought Great Lakes’ consent. Thus, 

Great Lakes had the right to terminate under OABFA as a matter of law. 

Third, Southern Glazer’s Ohio failed to seek Great Lakes’ consent for the 

transaction, thereby breaching the parties’ contract and violating OABFA. These 

breaches constitute just cause under OABFA to terminate the Agreement. 

Finally, the district court committed an error of law in concluding that 

Southern Glazer’s Ohio could suffer irreparable harm without the injunction. The 

Agreement contains a liquidated damages provision. As a matter of Ohio law, such 

a liquidated damages provision precludes a finding of irreparable harm. For this 

additional reason, the district court committed reversible error when it entered the 

preliminary injunction. 
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Great Lakes legally is entitled to not do business with Southern Glazer’s 

Ohio. It bargained for the right to decide with whom to do business, and that right 

is consistent with and enforceable under OABFA. The district court’s preliminary 

injunction deprives Great Lakes of its contractual and statutory rights. As 

explained below, the entry of the preliminary injunction should be reversed and the 

preliminary injunction vacated because the district court’s conclusions regarding 

likelihood of success on the merits and irreparable harm are contrary to Ohio law.  
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ARGUMENT 

Although a district court’s ultimate decision to enter a preliminary injunction 

is reviewed for abuse of discretion, questions of pure law that provide the basis for 

that decision are reviewed de novo. See, e.g., Liberty Coins, LLC v. Goodman, 748 

F.3d 682, 689 (6th Cir. 2007) (reversing entry of preliminary injunction and noting 

that the district court’s “determination of whether the movant is likely to succeed 

on the merits is a question of law and is accordingly reviewed de novo”) (emphasis 

added) (quoting Bays v. City of Fairborn, 668 F.3d 814, 819 (6th Cir. 2012)); see 

also Tri Cty. Wholesale Distrib., Inc. v. Labatt USA Op., 828 F.3d 421, 430 (6th 

Cir. 2016) (noting that this Court reviews mixed questions of law and fact de 

novo). Where a district court bases the entry of a preliminary injunction on a 

misinterpretation of law or uses an erroneous legal standard, the Court reviews 

those legal issues de novo. See Liberty Coins, LLC, 748 F.3d at 689. 

I. MULTIPLE ERRORS OF LAW UNDERPIN THE DISTRICT 
COURT’S CONCLUSION THAT SOUTHERN GLAZER’S OHIO 
DEMONSTRATED A SUBSTANTIAL LIKELIHOOD OF SUCCESS 
ON THE MERITS 

Southern Glazer’s Ohio sought a preliminary injunction to stop Great Lakes 

from terminating the distribution relationship Great Lakes had entered into with 

Glazer’s Ohio. (Complaint, RE 1, Page ID # 1; Motion for TRO, RE 3, Page ID # 

38-40.) In entering the preliminary injunction against Great Lakes, the district 

court concluded that Southern Glazer’s Ohio demonstrated a likelihood of 
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succeeding on the merits of its claim that Great Lakes had no right to terminate. 

(Preliminary Injunction Order, RE 20, Page ID # 430-41.) To reach this 

conclusion, the district court erred on three legal issues: (1) the interpretation of the 

Agreement and conclusion that its consent provisions were unenforceable; (2) the 

hyperliteral interpretation of OABFA Section 1333.84(F); and (3) its failure to 

recognize that that Southern Glazer’s Ohio’s breaches provided just cause for 

termination under OABFA. 

This appeal raises contract and statutory interpretation questions, which are 

questions of law subject to de novo review.3 See Hobart Corp. v. Waste Mgt. of 

Ohio, Inc., 758 F.3d 757, 766 (6th Cir. 2014); Roberts v. Hamer, 655 F.3d 578, 

582 (6th Cir. 2011) (“A matter requiring statutory interpretation is a question of 

law requiring de novo review.”) (emphasis added) (quoting United States v. Brown, 

639 F.3d 735, 737 (6th Cir. 2011)). 

A. The Consent and Termination Provisions of the Agreement Are 
Valid and Enforceable as a Matter of Law 

In concluding that Southern Glazer’s Ohio had a likelihood of success on the 

merits, the district court disregarded Great Lakes’ unambiguous right to terminate 

under the terms of the Agreement. Section 9(a) of the Agreement defines 

Ownership Change as any change in the ownership of Wholesaler, including: 

                                                 
3 Southern Glazer’s Ohio agrees that the issues of the enforceability of the 
contractual consent provision of the Agreement and the application of OABFA 
present pure questions of law. (Motion to Stay, RE 47, Page ID # 948-49.) 
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(i) any sale or transfer of more than 20% of the outstanding 
voting shares in Wholesaler or a change in partnership interests 
representing more than 20% of the business; (ii) any change, 
whether one by transaction or a series of transactions, having 
the practical effect of changing or transferring the power to 
determine Wholesaler’s business policies; (iii) a sale of all or a 
significant portion of Wholesaler’s assets; or (iv) a change that 
would require a Wholesaler’s notification to TTB of a change in 
ownership under the provisions of 27 C.F.R. § 1.42 or a 
successor regulation.  

(Agreement, RE 9-4, Page ID # 160.) Section 9(c) also requires a Wholesaler to 

“obtain GLBC’s prior written consent to any transfer, sale or assignment of this 

Agreement (an “Assignment”) or any rights or obligations that arise from it. (Id.) 

Section 10(c)(v) of the Agreement provides that Great Lakes may terminate 

for cause immediately on written notice and not subject to cure when the 

“Wholesaler undertakes an Ownership Change or Assignment without written 

consent required by section 9.” (Id. Page ID # 161.) It is undisputed that the 

Southern Glazer’s merger transaction meets this definition of “Ownership Change” 

and that under the unambiguous language of the Agreement, Great Lakes had the 

right to terminate for the failure to obtain its prior written consent to the Ownership 

Change or Assignment. 

Notwithstanding the terms of the Agreement, the district court concluded 

that Southern Glazer’s Ohio had a likelihood of succeeding in showing that Great 

Lakes could not terminate because Southern Glazer’s Ohio raised “serious 
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questions” as to the validity of the contractual terms. 4 (Preliminary Injunction 

Order, RE 20, Page ID # 439.) This conclusion, however, is wrong as a matter of 

law because the Agreement’s terms regarding consent are valid and enforceable 

and do not conflict with OABFA.5 

1. OABFA Requires Southern Glazer’s Ohio to Recognize and 
Honor Great Lakes’ Contractual Rights 

OABFA mandates that “[e]very manufacturer of alcoholic beverages shall 

contract with or offer in good faith to its distributors a written franchise providing 

for, and specifying the rights and duties of both parties in effecting, the sale of the 

specified brands or products of the manufacturer.” Ohio Rev. Code § 1333.83. 

Thus, OABFA not only allows for, but requires, the parties to enter into a written 

agreement to specify their rights and obligations. Only a provision that “waives 

any of the prohibitions of, or fails to comply with” OABFA becomes void and 

unenforceable. Id.  

The OABFA provision upon which the district court focused, Section 

1333.84(F), provides that no manufacturer or distributor shall: 

                                                 
4 The district court also stated that Great Lakes “conceded” that another provision 
(Section 10(d)) of the Agreement was void. (Preliminary Injunction Order, RE 20, 
Page ID # 438.) To be clear, Great Lakes never conceded the unenforceability of 
Section 10(d) or any other provision, and the district court’s basis for this 
conclusion is not supported in the record. (See generally Transcript, RE 39.)  
5 Whether these contract provisions are enforceable is a question of law that is 
reviewed de novo. See, e.g., Hobart Corp., 758 F.3d at 766 (contract interpretation 
is a questions of law reviewed de novo). 
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Refuse to recognize the rights of surviving partners, 
shareholder, or heirs and fail to act in good faith in accordance 
with reasonable standards for fair dealing, with respect to the 
distributor’s right to sell, assign, transfer or otherwise dispose 
of the distributor’s business, in all or in part, except that the 
distributor shall have no right to sell, assign, or transfer the 
franchise without the prior consent of the manufacturer, who 
shall not unreasonably withhold the manufacturer’s consent.  

Ohio Rev. Code § 1333.84(F). An analysis of the text of the statute demonstrates 

that Great Lakes’ rights under the Agreement are binding on Southern Glazer’s 

Ohio and enforceable as a matter of law. 

Section 1333.84(F) does not define the “rights” that surviving parties must 

honor following a corporate transaction. Here, the surviving shareholder is 

Southern Glazer’s Ohio. Under the plain language of the provision, Southern 

Glazer’s Ohio gets exactly and only the same rights and obligations that its 

predecessor (Glazer’s Ohio) had. Glazer’s Ohio’s rights and obligations were 

defined by the parties’ Agreement. That Agreement clearly obligated Glazer’s 

Ohio (and hence Southern Glazer’s Ohio) to seek Great Lakes’ consent to the 

transaction. 

Rather than follow the plain language of the statute, the district court 

interpreted section 1333.84(F) to grant a distributor an unqualified right to sell, 

assign, transfer or dispose of its business, which cannot be impeded by any 

contract provision. The statute says no such thing. Instead, the statute provides that 

to the extent the distributor does sell, assign, transfer or dispose of its business, no 
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supplier or distributor shall refuse to recognize the rights of any surviving partners, 

shareholders or heirs—to the extent such rights exist under a contract or common 

law. Nowhere does the statute prohibit a contract from requiring manufacturer 

consent before such sale, assignment, transfer or disposition, or prevent such an 

obligation from binding a predecessor or successor distributor. Such a reading 

would be contrary to well-established Ohio law (including OABFA) that 

encourages parties’ right to contract. See R.W. Taylor Assocs., Inc. v. Gelrad, LLC, 

No. 5:10CV256, 2010 WL 3431166, at *20 (N.D. Ohio May 14, 2010). 

Section 1333.84(F) also provides that the neither the manufacturer nor 

distributor shall “fail to act in good faith in accordance with reasonable standards 

for fair dealing.” Ohio Rev. Code § 1333.84(F). Here, Great Lakes did not act in 

bad faith; all it did is seeking to abide by the plain terms of its contract. In stark 

contrast, Southern Glazer’s Ohio’s breach of the Agreement is a clear showing of 

bad faith in contravention of OABFA. Simply because a party is under new 

ownership does not allow it to breach its existing, valid contracts.  

2. Sections 9(a) and 10(c) Do Not Directly Conflict with 
OABFA 

Under Section 1333.83 of OABFA, “[a]ny provision of a franchise 

agreement that waives any of the prohibitions of, or fails to comply with [OABFA] 

is void and unenforceable.” Relying upon this provision, Southern Glazer’s Ohio 

argued that the consent provisions of the Agreement were void and unenforceable. 
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The district court concluded that Southern Glazer’s Ohio raised a “serious 

question” as to the validity and enforceability of the provisions. (Preliminary 

Injunction Order, RE 20, Page ID # 433, 438.)  

Under longstanding Ohio law, a contract provision is only invalidated upon 

the showing of a direct conflict with a statute. See, e.g., Struthers City Schs. Bd. of 

Educ. v. Struthers Educ. Ass’n, 6 Ohio St. 3d 308, 311 (1983) (upholding 

collective bargaining agreement “[i]n the absence of any direct conflict with the 

law”). Southern Glazer’s Ohio, as the party asserting the direct conflict, has the 

burden of proof to establish such conflict. See Dayton Classroom Teachers Ass’n 

v. Dayton Bd. of Educ., 41 Ohio St. 2d 127, 134 n.20 (1975); see also Countrymark 

Corp. v. Smith, 124 Ohio App. 3d 159, 173 (3d Dist. 1997) (holding the failure to 

present evidence that the contract conflicted with the statute defeated the cause of 

action). 

Parties seeking to void a contractual provision must meet a high standard to 

show that a “direct conflict” exists between a contract and a statute. For example, 

courts in Ohio do not strike contract terms that merely add procedural safeguards 

to the baseline rights and obligations established by statute. See Struthers, 6 Ohio 

St. 3d at 311. In Struthers, the court addressed whether a collective bargaining 

agreement that imposed certain procedural safeguards before an employee could be 

terminated was in direct conflict with a statute that vested the school board with 
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the authority to terminate an employee and required no such safeguards. Id. at 309-

11. 6 Despite the agreement’s additional terms, the Struthers court found no 

conflict with the statute, holding: 

The parties here, presumably acting in good faith, formally 
agreed to the [additional procedural requirements] at issue. In 
the absence of any direct conflict with the law, this court is 
reluctant to render unenforceable those terms of a contract 
which were arrived at through open negotiation at the 
bargaining table. Finding no conflict in the present case, the 
board of education is bound to honor its contract. 

Id. Short of a direct conflict, courts applying Ohio law will uphold the contract 

provision. See also Thomas v. Allstate Ins. Co., 974 F.2d 706, 709-10 (6th Cir. 

1992) (enforcing a one-year time to sue restriction in the contract, even though the 

statute provided for a fifteen-year statute of limitation).  

The rule that a court will not invalidate the parties’ bargained-for rights 

unless they directly conflict with the statute applies here. As noted above, OABFA 

specifically contemplates that parties will, through written agreements, “provid[e] 

for, and specify[] the rights and duties of both parties in effecting, the sale of the 

                                                 
6 After Struthers and Dayton Classroom Teachers were decided, the legislature 
enacted the Collective Bargaining Act, which further strengthened the court’s 
ability to enforce bargained-for rights in parties’ agreements, even in certain 
instances in which the contractual provisions conflicted with state statutes. See 
Ohio Rev. Code § 4117.10(A); Cincinnati v. Ohio Council 8, Am. Fedn. of State, 
Cty. & Mun. Employ., 61 Ohio St. 3d 658, 661 (1991) (finding that the Act 
“encourages honesty and good faith in collective bargaining by requiring the 
parties to live up to the agreement they make,” and finding that “the remaining 
thousands of state and local laws [not specifically listed in the Act] which may 
conflict with the contracts, do not prevail over those contracts.”).  
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specified brands or products of the manufacturer.” Ohio Rev. Code § 1333.83. 

And, “nothing [in OABFA] prohibits parties from contracting for greater 

protections than those provided by statute.” See Bellas Co. v. Pabst Brewing Co., 

492 F. App’x 553, 557 (6th Cir. 2012).  

Far from conflicting with OABFA, the Agreement simply clarifies the rights 

Great Lakes has under OABFA when the distributor chooses to engage in a 

transformative corporate change. There is no direct conflict between the 

Agreement and OABFA. The consent provisions of the Agreement do not “waive” 

or “fail to comply” with OABFA in any way. To the contrary, the consent 

provisions merely set forth the rights of the party as contemplated by OABFA in 

the event of a change of control. 

a. The District Court Misconstrued Section 1333.84(F) 

In concluding there was a “serious question” as to the enforceability of the 

Agreement, the district court misconstrued Section 1333.84(F) to find a conflict 

where none exists. Section 1333.84(F) of OABFA provides that no manufacturer 

or distributor shall: 

Refuse to recognize the rights of surviving partners, 
shareholder, or heirs and fail to act in good faith in accordance 
with reasonable standards for fair dealing, with respect to the 
distributor’s right to sell, assign, transfer or otherwise dispose 
of the distributor’s business, in all or in part, except that the 
distributor shall have no right to sell, assign, or transfer the 
franchise without the prior consent of the manufacturer, who 
shall not unreasonably withhold the manufacturer’s consent.  
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Ohio Rev. Code § 1333.84(F) (emphasis added). As explained above, “the rights of 

surviving partners, shareholders, or heirs” in Section 1333.84(F) include the rights 

and obligations set forth in the Agreement required by OABFA. See Ohio Rev. 

Code § 1333.83. Common sense mandates that what a distributor may transfer can 

only be understood in the context of the rights originally granted by the parties’ 

agreement. Otherwise, the law would allow a distributor freedom to grant a 

successor distributor rights of greater geographic scope, covering brands not 

covered in the agreement between the parties, or even different pricing terms. Such 

a result would be absurd. See, e.g., Lockhart v. Napolitano, 573 F.3d 251, 260-61 

(6th Cir. 2009) (assuming that “Congress did not intend an absurd or manifestly 

unjust result” and stating “absurdity [is] to be avoided in the construction of 

statutes”); State ex rel. Cooper v. Savord, 92 N.E.2d 390, 392 (Ohio 1950) (“The 

General Assembly will not be presumed to have intended to enact a law producing 

unreasonable or absurd consequences.”). 

As the district court noted, there is an exception in Section 1333.84(F). That 

“exception,” however, does not limit the parties’ rights, but instead supplements 

any rights that may exist in the parties’ agreement and puts an additional, statutory 

obligation to obtain approval upon the distributor who is transferring the franchise. 

The legislature could have easily stated that a distributor was free to transfer a 

franchise without any interference from a manufacturer. But it did not do so. 
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Instead, the legislature expressly required distributors to seek the consent of the 

manufacturer before transferring the distribution franchise to a successor 

distributor. 

b. Jameson Crosse Does Not Compel a Conclusion That 
the Agreement Is Void or Unenforceable 

To reach the result that there was a “serious question” as to the 

enforceability of the consent provisions, the district court inappropriately relied 

upon and misconstrued another district court’s decision, Jameson Crosse, Inc. v. 

Kendall-Jackson Winery, Ltd., 917 F. Supp. 520 (N.D. Ohio 1996). In Jameson 

Crosse, the distributor sold all of its stock to another distributor but kept the 

operations of the distributor separate from that of the new owner. Jameson Crosse, 

Inc. v. Kendall-Jackson Winery, Ltd., 917 F. Supp. 520, 521-23 (N.D. Ohio 1996). 

The manufacturer maintained that the stock sale was a transfer of its franchise to 

the new owner, which required its consent under Section 1333.84(F). Id. at 524-25. 

The United States District Court for the Northern District of Ohio disagreed and 

noted that although the distributor had transferred its business to the new owner, 

the franchise remained with the same company (albeit under a new owner). Id. 

In so doing, the Northern District of Ohio drew the hyperliteral distinction 

between a “business” and a “franchise.” Id. at 524. The Jameson Crosse court 

noted that “[w]hile a distributor may dispose of its ‘business’ without manufacturer 

consent, it has no such unrestrained freedom with regard to disposing of its 
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‘franchise.’” Id. The court held that “[t]he sale of a majority interest in stock is not 

a sale, assignment, or transfer of a franchise agreement. Notwithstanding the stock 

sale, the franchise at all times remained the property of Jameson Crosse.” Id. at 

525. 

Jameson Crosse is not binding on this Court and in any event does not 

support the district court’s conclusion here that Sections 9(a) and 10(c) of the 

Agreement conflict with OABFA and are unenforceable. In Jameson Crosse, no 

written agreement governed the parties’ relationship, and thus, the parties had no 

rights existing outside OABFA. Id. at 521. There, the defendant winery attempted 

to terminate where no right to terminate existed under contract or common law. Id. 

at 521-26. In effect, the winery was attempting to extend to OABFA a requirement 

that does not exist under OABFA, but existed under another statute dealing with 

motor vehicle franchises. Id. at 525-26. 

This case is different. Here, unlike in Jameson Crosse, the right to consent to 

the change of ownership arises under the parties’ contract. Compare id. at 521, 

with Opposition to Preliminary Injunction, RE 9, Page ID # 121-22, and 

Agreement, RE 9-4, Page ID # 160. Here, the parties’ Agreement governed the 

relationship between Great Lakes and Glazer’s Ohio, and under that Agreement, 

Great Lakes had the right to terminate when Glazer’s Ohio failed to obtain its prior 

consent to the Ownership Change or Assignment. (Agreement, RE 9-4, Page ID # 
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160.) Nothing in OABFA eliminates such a right. To the contrary, as explained 

above, the plain language of Section 1333.84(F) binds Southern Glazer’s Ohio to 

the Agreement and requires Southern Glazer’s Ohio, as the surviving shareholder, 

to honor and respect Great Lakes’ rights, including its consent right. 

c. Section 1333.84(F) Should Be Interpreted Under Tri 
County’s Functional Control-Based Approach 

The district court misread the exception under Section 1333.84(F) as 

limiting the instances in which a distributor must seek a manufacturer’s consent to 

the narrow instance recognized in Jameson Crosse. (Preliminary Injunction Order, 

RE 20, Page ID # 433-42.) This interpretation ignores this Court’s admonition 

against a “hyperliteral” reading of OABFA. When the functional, control-based 

approach endorsed by this Court in Tri County Wholesale Distributors, Inc. v. 

Labatt USA Operating Co., LLC, 828 F.3d 421 (6th Cir. 2016) is used, Section 

1333.84(F) plainly required Glazer’s Ohio to seek Great Lakes’ prior consent to 

the Southern Glazer’s transaction and the transfer of the distribution to Southern 

Glazer’s Ohio. 

In Tri County, the Court considered whether a manufacturer was entitled to 

terminate a franchise agreement under the successor manufacturer provision of 

OABFA. Tri Cty., 828 F.3d at 425. There, the distributor plaintiff argued that the 

transaction by which the supplier had changed its corporate form did not qualify 

the supplier to be a “successor manufacturer” because the statute requires a 
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successor manufacturer to acquire the stock or assets of “another manufacturer.” 

Id. According to plaintiff in that case, transfer of ownership by parent companies 

did not trigger the successor manufacturer’s right to terminate because the parent 

companies are not technically “manufacturers.” Id.  

Rejecting the distributor’s reading of the statute, this Court affirmed the 

district court’s judgment and counseled in favor of a more functional approach. Id. 

at 427. The Court noted that such a “functional approach” is “in line with Ohio 

case law and provides a sensible reading of the statute, in contrast to the 

distributors’ hyperliteral approach, which excludes all transactions at the parent-

company level.” Id. at 427-28 (“Such a functional, control-based approach has 

been used consistently by courts in significant cases involving the applicability of 

§ 1333.84(D).”). This Court further explained that the analysis of the statute should 

turn on whether there has been a change in control of the business decisions 

regarding the brands. Id.  

Here, the district court employed the Jameson Crosse court’s “hyperliteral” 

approach to the statute by arguing that the franchise has not been transferred, sold 

or assigned, since all that occurred was a change in ownership of the membership 

interests. (Preliminary Injunction Order, RE 20, Page ID # 425-26, 430-42.) As it 

did in Tri County, this Court should reject that interpretation and employ a 

functional, control-based approach. Doing so would make clear that the 
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transformative corporate changes that Southern Glazer’s caused resulted in a 

change in the control of Southern Glazer’s Ohio.  

d. Esber Does Not Compel a Contrary Result 

Below, Southern Glazer’s Ohio relied on Esber Bev. Co. v. Labatt United 

States Operating Co., 138 Ohio St. 3d 71 (2013), for its assertion that certain of the 

Agreement’s provisions conflict with OABFA. (Memorandum in Support of 

Motion for TRO, RE 3-1, Page ID # 58-59.) Esber does not support that assertion.  

In Esber, the issue was whether a successor manufacturer under OABFA 

could validly terminate the distributor’s franchise (no change in ownership or 

control by the distributor was alleged). Esber, 138 Ohio St. 3d at 71. The 

distributor argued that the OABFA provision permitting a successor manufacturer 

to terminate without just cause did not apply because the successor manufacturer 

had a written agreement with the distributor that did not permit such a termination. 

Id. at 72, 74-75.  

The lower court agreed, holding that the OABFA provision allowing such 

termination applied only when no written franchise agreement existed. Id. at 72. 

The court of appeals reversed. Affirming the appellate court’s reversal, the Ohio 

Supreme Court recognized that the statute provided an unambiguous and 

unqualified right to terminate, and as such the parties’ contract directly conflicted 
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with the statute.  The Court held that “parties are unable to restrict this [statutory] 

right of termination by contract.” Id. at 75.  

Here, Great Lakes does not seek to restrict any of Southern Glazer’s Ohio’s 

statutory rights and the Agreement does not conflict with OABFA. Instead, Great 

Lakes seeks to enforce and abide by both parties’ statutory and contractual rights. 

Thus, Esber actually supports Great Lakes’ right to terminate, as the contract 

provision here is entirely consistent with OABFA and does not deprive Southern 

Glazer’s Ohio of any rights under OABFA. 

* * * 

The district court erred in adopting the Jameson Crosse court’s 

interpretation of Section 1333.84(F) in this case. Not only does Jameson Crosse 

employ the “hyperliteral” approach rejected by this Court, it also is factually 

distinguishable from this case. Contrary to the district court’s conclusion, and as 

shown above, the rights and obligations – namely Glazer’s Ohio’s obligation to 

seek Great Lakes’ prior consent for the Ownership Change or Assignment and 

Great Lakes’ right to terminate as a result of Glazer’s Ohio’s failure to do so – do 

not conflict with OABFA. To the contrary, they are valid and enforceable rights 

that bind Southern Glazer’s Ohio under OABFA Section 1333.84(F).  

In light of Great Lakes’ valid and enforceable contractual right to terminate, 

Southern Glazer’s Ohio cannot succeed on its claim as a matter of law. 
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Accordingly, the district court erred when it entered the preliminary injunction 

against Great Lakes. 

B. OABFA Required Glazer’s Ohio to Seek Great Lakes’ Consent 
for the Transaction as a Matter of Law 

The district court supported its conclusion that Southern Glazer’s Ohio had a 

likelihood of success on the merits of its claims with the erroneous construction 

and interpretation of Section 1333.84(F) of OABFA. (Preliminary Injunction 

Order, RE 20, Page ID # 430-41.) As shown above, the district court’s 

“hyperliteral” interpretation should be rejected in favor of the functional, control-

based approach to Section 1333.84(F). Tri Cty., 828 F.3d at 427-28. When that 

approach is used, the undisputed facts show that as a result of the Southern 

Glazer’s transaction, Great Lakes has a new distributor in Columbus, Ohio.7  

Southern Glazer’s is an entirely new entity with an entirely new ownership 

and control structure. (Opposition to Preliminary Injunction, RE 9, Page ID # 112-

13, 117-20.) It not only owns but controls Southern Glazer’s Ohio and the 

decisions that affect the Great Lakes brands in Ohio. (Id. Page ID # 122-25.) 

Southern is the controlling shareholder of Southern Glazer’s; thus, decisions 

affecting Southern Glazer’s Ohio are ultimately made by Southern. (Id.) These 

                                                 
7 The court’s construction of the statute is a question of law that this Court reviews 
de novo. Id. at 430. 
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changes constitute a change of control such that the Great Lakes’ distribution was 

transferred or assigned by Glazer’s Ohio to Southern Glazer’s Ohio.  

This was not the simple name change Southern Glazer’s Ohio suggests, or 

even the circumstance in Jameson Crosse where the merging distributors went to 

great lengths to keep their businesses separate from one another. To the contrary, 

Glazer’s Ohio was controlled by Glazer’s, and Southern Glazer’s Ohio is 

controlled by Southern Glazer’s. (Id. Page ID # 112-13, 117-20.) Such a functional 

change of control required Great Lakes’ consent under OABFA.8  

Southern Glazer’s Ohio admits that no one sought Great Lakes’ prior 

consent for this transfer. (Memorandum in Support of Motion for TRO, RE 3-1, 

Page ID # 58-59.) Thus, Southern Glazer’s Ohio violated Section 1333.84(F). As a 

result, Great Lakes’ termination was legal, valid and enforceable, such that 

Southern Glazer’s Ohio cannot succeed on the merits of its claim as a matter of 

law. 

C. Great Lakes Validly Terminated for Just Cause as a Result of 
Southern Glazer’s Ohio’s Breach of the Agreement and Violation 
of OABFA 

The district court’s conclusion that Southern Glazer’s Ohio had a likelihood 

of success on the merits is also contradicted by the fact that Great Lakes was 

                                                 
8 To the extent that Jameson Crosse would suggest a different result, then the 
Jameson Crosse decision is irreconcilable with, and we submit effectively 
overruled by, the Court’s decision in Tri County.  
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entitled to terminate the Agreement for just cause under OABFA. As shown above, 

the Agreement and OABFA required Glazer’s Ohio to seek Great Lakes’ prior 

consent to the transfer of the distribution to Southern Glazer’s Ohio. (Agreement, 

RE 9-4, Page ID # 160; Ohio Rev. Code § 1333.84(F).) Glazer’s Ohio’s failure to 

do that breached the parties’ contract and violated OABFA. 

Section 1333.85 of OABFA defines the rights and obligations of distributors 

and manufacturers with regard to terminating a franchise agreement. A 

manufacturer may terminate a franchise without the prior consent of the distributor 

where: (1) there is “just cause;” and (2) the manufacturer provides sixty days’ 

written notice. Ohio Rev. Code § 1333.85. “Just cause” is not defined in OABFA, 

but the Act suggests a manufacturer’s termination of a franchise must be based 

upon some act or omission by the distributor. See Ohio Rev. Code §1333.85(B)(3). 

Whether or not the termination of a franchise is supported by “just cause” 

depends on the particular facts and circumstances surrounding the termination. See 

Francis A. Bonanno, Inc. v. ISC Wines of Calif., 564 N.E.2d 1105, 1108-09 (2d 

Dist. Ohio Ct. App. 1989) (affirming denial of preliminary injunction). Although 

“just cause” is often a fact-based inquiry, where, as here, the just cause is based on 

an undisputed statutory violation or breach of contract, there are no factual findings 

to review. Thus the question of whether Great Lakes had just cause to terminate is 

a question of law, which is reviewed de novo. See Tri Cty., 828 F.3d at 425. 
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Here, Glazer’s Ohio violated Section 1333.84(F) because it had “no right to 

sell, assign, or transfer the franchise without the prior consent of” Great Lakes and 

willfully failed to seek Great Lakes’ consent. (Motion to Stay, RE 47, Page ID # 

948; Joint Stipulations of Fact, RE 45, Page ID # 830.) Violating Section 

1333.84(F) by failing to seek consent provides just cause for Great Lakes’ 

termination of the franchise. Likewise, the Agreement required Glazer’s Ohio to 

seek Great Lakes’ prior consent for an Ownership Change or Assignment. Glazer’s 

Ohio’s failure to seek that consent was a breach of the contract, which also 

provides just cause for Great Lakes’ termination.  

Because Great Lakes’ had just cause to terminate and Great Lakes provided 

OABFA’s requisite sixty-day’ notice of termination, Southern Glazer’s Ohio 

cannot succeed on its claim as a matter of law. Thus, the district court erred when 

it entered the preliminary injunction against Great Lakes. 

II. THE LIQUIDATED DAMAGES PROVISION IN THE AGREEMENT 
PRECLUDES A FINDING OF IRREPARABLE HARM AS A 
MATTER OF LAW 

While a district court’s preliminary injunction order is reviewed for abuse of 

discretion, a review of its application of the law relating to irreparable harm is 

reviewed de novo. See, e.g., Bonnell v. Lorenzo, 241 F.3d 800, 809, 825-26 (6th 

Cir. 2001) (reversing district court’s order of preliminary injunction because the 

district court improperly applied the law regarding the irreparable harm element); 
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compare TGR Enter., Inc. v. Kozhev, 853 N.E.2d 739, 746 (Ohio Ct. App. 2006) 

(“[W]hether irreparable injury occurred is a mixed question of law and fact to be 

determined by the court.”), with Tri Cty., 828 F.3d at 430 (noting that this Court 

reviews mixed questions of law and fact de novo). A district court improperly 

applying governing law or using an erroneous legal standard warrants reversal. See 

Liberty Coins, LLC v. Goodman, 748 F.3d 682, 689 (6th Cir. 2007). 

The basis for injunctive relief in the federal courts has “always been 

irreparable harm and inadequacy of legal remedies.” Sampson v. Murray, 415 U.S. 

61, 88 (1974); see also Kennedy v. Medicap Pharm., Inc., 267 F.3d 493, 498 (6th 

Cir. 2001) (“An injunction . . . is designed to avoid irreparable injury and may 

issue only when the party seeking it has no adequate remedy at law.”); Haig v. 

Ohio St. Bd. of Educ., 584 N.E.2d 704, 707-08 (Ohio 1992) (holding that plaintiffs 

were not entitled to injunctive relief and noting that an “injunction is an equitable 

remedy and will not lie where there is an adequate remedy at law”). Harm is not 

irreparable as a matter of law if it is fully compensable by money damages. See S. 

Milk Sales, Inc. v. Martin, 924 F.2d 98, 103 (6th Cir. 1991) (affirming denial of 

motion for preliminary injunction).  

Where parties provide “a method for calculating damages contemplated by 

the parties at the time of contracting… the parties in effect agreed that the 

liquidated damages would be an adequate remedy.” Mesarvey, Russell & Co. v. 
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Boyer, No. 91AP-974, 1992 WL 185656, *13 (Ohio Ct. App. July 30, 1992) 

(holding that awarding injunctive relief in the face of a liquidated damages 

provision was an abuse of discretion). When a contract provides liquidated 

damages as compensation for a breach, such contract provides the measure of 

damages and no further recovery may be had by the complaining party. See 

MacKenzie v. Stuber, 165 N.E. 296, 297 (Ohio 1929); see also Goal Sys. Int’l, Inc. 

v. Klouda, No. 84AP-168, 1985 WL 10461, *3 (Ohio Ct. App. Oct. 10 1985) 

(holding that where there is a liquidated damages provision, “no other damages 

could be awarded”). When parties have agreed on the amount of damages, 

ascertained by estimation in clear and unambiguous terms, this Court treats that 

amount as liquidated damages. See In re: Graham Sq., Inc., 126 F.3d 823, 829-30 

(6th Cir. 1997) (applying Ohio law).  

Here, OABFA and Sections 10(c) of the Agreement provided Great Lakes a 

right to terminate the Agreement for cause at any time if Glazer’s Ohio 

“undertakes an Ownership Change or Assignment without written consent required 

by section 9,” and no compensation is necessary. (Agreement, RE 9-4, Page ID # 

161-62.) And, thus, Southern Glazer’s Ohio has no threat of any harm, much less 

irreparable harm. 

But an additional reason explains why the finding of irreparable harm was 

baseless. The Agreement provides that Great Lakes may terminate for any reason 
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or no reason at all by providing written notice and “Reasonable Compensation.” 

Section 10(d) states: 

The parties recognize and agree that it would be extremely 
difficult to ascertain the actual economic effects, if any, that a 
termination could have on Wholesaler, as such effects would 
encompass Wholesaler’s loss of future profits and the fair 
market value of Wholesaler’s GLBC business as offset by any 
claims GLBC may possess against Wholesaler, including those 
arising from a breach of this Agreement. The parties further 
recognize and agree that the Reasonable Compensation 
payment represents a good faith estimate of possible damages 
and is not a penalty. 

(Id. Page ID # 162.) 

Even though no compensation is necessary since Great Lakes can terminate 

for cause, the Agreement provided a “method for calculating damages” that the 

parties agreed would be “an adequate remedy,” if Great Lakes terminated without 

cause. Boyer, 1992 WL 185656, at *13. The plain language of the Agreement 

coupled with Southern Glazer’s Ohio’s own actions demonstrates that any harm 

here would be compensable by money damages as a matter of law. Southern 

Glazer’s Ohio’s predecessor (Glazer’s Ohio) acknowledged it would not suffer 

irreparable harm absent an injunction in the event of a termination.  

The liquidated damages provision precludes the district court’s finding of 

irreparable harm as a matter of law. Accordingly, the district court erred when it 

entered the preliminary injunction despite the presence of the provision.  

  

      Case: 16-4235     Document: 17     Filed: 12/21/2016     Page: 44



 

 37  

CONCLUSION 

The district court erred in granting the preliminary injunction because 

Southern Glazer’s Ohio could not succeed on the merits of its claim. As a matter of 

law, the Agreement and OABFA required Glazer’s Ohio to seek Great Lakes’ 

consent to the Southern Glazer’s merger. Glazer’s Ohio’s willful failure to do so 

provided a basis for Great Lakes to terminate the Agreement and also constituted 

just cause for termination as a matter of law. Moreover, the district court erred in 

granting the preliminary injunction because Southern Glazer’s Ohio could not 

suffer irreparable harm as a matter of law since the liquidated damages provision in 

the Agreement precluded any other kind of remedy (including an injunction).  

For the reasons above, Great Lakes respectfully requests this Court reverse 

the entry of the preliminary injunction, vacate the injunction, and hold that Great 

Lakes’ termination was valid as a matter of law. 

Dated: December 21, 2016 

Respectfully Submitted, 
 
/s/ Marc. E Sorini     
Marc E. Sorini 
McDermott Will & Emery LLP  
500 North Capitol Street N.W., 
Washington, DC 20001 
Tel: (202) 756-8000 
Fax: (202) 756-8087 
msorini@mwe.com  
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ADDENDUM 

Pursuant to Sixth Circuit Rule 30(g), this Addendum designates and 

identifies relevant court documents and corresponding Page IDs in the record 

below: 

1. Complaint, RE 1, Page ID # 1-12;  

2. Southern Glazer’s Ohio’s Motion for TRO, RE 3, Page ID # 38-40. 

3. Memorandum in Support of Motion for TRO, RE 3-1, Page ID # 41-67. 

4. Opposition to Preliminary Injunction, RE 9, Page ID # 112-35; 

5. Agreement, RE 9-4, Page ID # 161-62; 

6. Preliminary Injunction Order, RE 20, Page ID # 416-48; 

7. Notice of Appeal: Order on Motion for TRO, RE 35, Page ID # 713-14; 

8. Joint Stipulations of Fact, RE 45, Page ID # 824-32; 

9. Motion to Stay, RE 47, Page ID # 948-49. 
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