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ARGUMENT 

The parties’ Agreement and the Ohio Alcoholic Beverages Franchise Act 

(“OABFA”) required Glazer’s Distributors of Ohio, Inc. (“Glazer’s Ohio”) to seek 

Defendant The Great Lakes Brewing Company’s (“Great Lakes”) prior consent to 

the Southern-Glazer’s merger if Glazer’s Ohio wished for its successor,  Plaintiff 

Southern Glazer’s Distributors of Ohio, LLC’s (“Southern Glazer’s Ohio’s”), to 

distribute Great Lakes.  Glazer’s Ohio’s willful failure to seek Great Lakes’ prior 

consent constituted a breach of the Agreement and a violation of the statute, 

thereby providing Great Lakes with “just cause” to terminate under OABFA.  

Thus, Southern Glazer’s Ohio has no legal basis on which it can succeed on its 

claim against Great Lakes.  Accordingly, the district court erred as a matter of law 

in concluding that there was a “serious question” regarding Great Lakes’ right to 

terminate.   

Likewise, even if Great Lakes’ termination was wrongful (which it was not) 

Glazer’s Ohio expressly agreed that it could be compensated by money damages 

for a termination for “any reason.”  This express agreement to money damages 

negates the threat of irreparable harm as a matter of law.  The district court erred as 

a matter of law when it found not only a likelihood of irreparable harm, but that the 

text of the parties’ contractual provision providing for monetary compensation 

actually supported a finding of irreparable harm.  Each of these errors warrants 
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reversal and vacating of the preliminary injunction that is forcing Great Lakes to 

remain with a multistate wine & spirits distributor it did not choose and that has 

run roughshod over its rights. 

In its response, Southern Glazer’s Ohio seeks to invalidate Sections 9(a) and 

10(c) of the Agreement and to ignore the express admission that money damages 

could compensate it for a termination for “any reason.”  As explained below, 

Southern Glazer’s Ohio’s arguments fail.   

The Agreement indisputably required Glazer’s Ohio to seek Great Lakes’ 

prior consent to the transformative change of control and ownership or absent 

Great Lakes’ approval, for Glazer’s Ohio to risk giving up the Great Lakes 

franchise.  Southern Glazer’s Ohio attempts to avoid the clear breach of the 

Agreement by arguing that the provisions are void and unenforceable under Ohio 

law.  To do this, Southern Glazer’s Ohio endeavors to transform OABFA Section 

1333.84(F) into a broad prohibition against requiring a manufacturer’s prior 

consent under all circumstances other than the mandatory right spelled out in 

Section 1333.84(F) (and construed narrowly by the Southern Glazer’s Ohio).  

OABFA contains no such prohibition.  To the contrary, OABFA requires parties to 

enter into agreements that specify their rights vis-à-vis each other and only finds 

void or unenforceable contractual provisions that “waive any of the prohibitions of 

or fail to comply with” OABFA.  In other words, Ohio law will enforce the parties’ 
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Agreement, provided that it does not directly conflict with the provisions of 

OABFA.  As shown in Great Lakes’ opening brief, Sections 9(a) and 10(c) of the 

Agreement are entirely consistent with and in no way directly contradict OABFA. 

In a blatant effort to transform this dispute regarding a clear breach of 

contract into a factual dispute about performance, Southern Glazer’s Ohio proffers 

a narrow definition of just cause – one that neither the legislature nor any court has 

ever adopted.  In so doing, Southern Glazer’s Ohio takes the remarkable position 

that a party’s breach of contract or violation of OABFA does not provide the other 

party just cause to terminate the distributorship.  Neither Ohio law nor common 

sense support such a position.  Moreover, Southern Glazer’s Ohio provides no 

support for its conclusion that failure to uphold its end of the bargain is not, in fact, 

a deficiency in performance.  

Finally, Southern Glazer’s Ohio ignores contract language that fixes the 

money damages available to the distributor for Great Lakes’ termination of the 

Agreement “for any reason or no reason.”  Southern Glazer’s Ohio argues that the 

provision does not apply because Great Lakes’ terminated for a reason – the breach 

of the Agreement and violation of OABFA.  That the Agreement permits Great 

Lakes to terminate in this instance without paying any compensation does not 

change the fact that the parties expressly agreed that money damages would 

compensate a party for a termination, regardless of the reason.  The existence of 
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this provision demonstrates as a matter of law that money damages are available, 

can be calculated, and are adequate to compensate a party for even a wrongful 

termination.  The district court wrongly interpreted that provision to mitigate in 

favor of a finding of irreparable harm because the provision acknowledged that 

damages would be difficult to calculate.  By so doing, the district court ignored 

that the provision set forth what the parties agreed was a good faith estimate of a 

damages calculation.  Thus, the district court erred as a matter of law when it 

decided that a threat of irreparable harm existed absent the injunction.   

I. STANDARD OF REVIEW 

As an initial matter, Southern Glazer’s Ohio misstates the standard of review 

in its attempt to convince this Court that it must be deferential to the district court’s 

entry of the preliminary injunction.  This appeal raises contract and statutory 

interpretation questions, which are questions of law reviewed de novo.  (Op. Br. at 

14-15.)  Southern Glazer’s Ohio does not dispute this.
1
  And, as Southern Glazer’s 

Ohio’s own brief states, this Court should reverse the entry of a preliminary 

injunction when the district court “improperly applied the governing law or used 

                                                 
1
 Southern Glazer’s Ohio previously asserted that issues regarding the 

enforceability of the contractual consent provision of the Agreement and the 

application of the OABFA presents a “pure issue of law.” (Southern Glazer’s 

Ohio’s Motion to Stay, RE 47, Page ID # 948 (emphasis added).)  Southern 

Glazer’s Ohio also asserted that “the question of what constitutes a sale, 

assignment, or transfer of ‘the franchise’ under Ohio Rev. Code § 1333.84(F) is 

also a pure issue of law.”  (Id. Page ID # 949 (emphasis added).) 
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an erroneous legal standard.”  (Appellee’s Br. at 17-18.)  As shown in the Opening 

Brief, the district court improperly applied the law relating to the statutory and 

contract construction issues, which led to its erroneous conclusion that Southern 

Glazer’s Ohio raised “serious questions” about its likelihood of success and the 

threat of irreparable harm.  (Op. Br. at 14-33.)  This Court need not pay any 

deference to the district court’s legal errors.  See, e.g., Liberty Coins, LLC v. 

Goodman, 748 F.3d 682, 689 (6th Cir. 2007). 

II. SOUTHERN GLAZER’S OHIO CANNOT SUCCEED ON ITS 

CLAIM AS A MATTER OF LAW 

In concluding that Southern Glazer’s Ohio has a likelihood of success on the 

merits of its claim, the district court erred on three legal issues: (1) failing to 

enforce the consent provisions in the Agreement; (2) applying a hyperliteral 

interpretation of OABFA Section 1333.84(F); and (3) failing to recognize that 

Southern Glazer’s Ohio’s breaches provided just cause for termination under 

OABFA.  (Op. Br. 14-33.)  Southern Glazer’s Ohio responses to Great Lakes’ 

arguments fail.  

A. The Consent and Termination Provisions of the Agreement Are 

Valid and Enforceable as a Matter of Law 

The district court erred when it disregarded Great Lakes’ unambiguous right 

under Section 9(a) and 10(c) to terminate as a result of Glazer’s Ohio failure to 

seek Great Lakes’ prior consent to the mega-merger of Glazer’s and Southern.  
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(Op. Br. at 15-17.)  Southern Glazer’s Ohio admits it did not seek Great Lakes’ 

prior consent, but argues that Section 9(a) is “void and unenforceable” because it 

“fails to comply” with OABFA.  (Appellee’s Br. at 22-27.)  In making this 

argument, Southern Glazer’s Ohio transforms the mandatory consent right in 

Section 1333.84(F) into a mass prohibition against any other consent.  OABFA 

does not prohibit the parties from creating other consent rights.  To the contrary, 

OABFA requires the parties to enter into contracts and only sets them aside if they 

waive a prohibition of or fail to comply with OABFA.  Ohio Rev. Code § 1333.83. 

In fact, this Court has previously recognized that the parties may contract for 

greater protections than those enumerated in OABFA.  See Bellas Co. v. Pabst 

Brewing Co., 492 F. App’x 553, 557 (6th Cir. 2012).  Southern Glazer’s Ohio 

attempts to distinguish this holding by arguing that the issue in Bellas related to 

additional protections to distributors, not manufacturers.  (Appellee’s Br. at 33.)  

But Ohio law does not support the creation of Southern Glazer’s suggested double-

standard – that parties are permitted to contract for additional protections to 

distributors, but are prohibited from contracting for additional protections to 

manufacturers.  Under Southern Glazer’s theory, any contractual provision 

granting rights to a manufacturer beyond those expressly set forth in OABFA 

would be void.  This cannot be the law.  
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1. OABFA Requires Southern Glazer’s Ohio to Recognize and 

Honor Great Lakes’ Contractual Rights 

As Great Lakes has demonstrated in its opening brief, Section 1333.84(F) 

requires Southern Glazer’s Ohio, as a successor distributor, to recognize and honor 

Great Lakes’ contractual rights.  (Op. Br. at 17-19.)  Section 1333.84(F) also gives 

Southern Glazer’s Ohio only the rights and obligations that its predecessor, 

Glazer’s Ohio, had.  Those rights and obligations are set forth in the Agreement.  

The Agreement put a condition on Glazer’s Ohio’s right to dispose of its business, 

i.e., Section 9(a).  Notably, Glazer’s Ohio was free to dispose of its business; it 

simply agreed that it would seek Great Lakes’ prior consent before doing so, or 

else risk going forward without the Great Lakes franchise.  Thus, Glazer’s Ohio’s 

had the right to dispose of its business, but such right was subject to a condition (to 

which it freely agreed) and was not “unfettered” as Southern Glazer’s Ohio argues.   

Southern Glazer’s Ohio argues that interpreting Section 1333.84(F) to 

require Southern Glazer’s Ohio to honor Great Lakes’ consent rights would 

“impose through contract precisely what the General Assembly omitted from the 

statute.”  (Appellee’s Br. at 25.)  By making this argument, Southern Glazer’s Ohio 

concedes that OABFA is silent as to whether a distributor may be required to seek 

a manufacturer’s consent to transfer or dispose of its business.
2
 

                                                 
2
 As explained below, this concession alone demonstrates that there is no direct 

conflict between the statute and the Agreement.  (Infra Part II.A.2.) 
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The General Assembly did not spell out each and every right and obligation 

that distributors and manufacturers would have.  Instead, the legislature required 

the parties enter into contracts that spelled out those rights.  Ohio Rev. Code § 

1333.83.  Indeed, the legislature went even further when it required that those 

rights would be binding on and honored by successor distributors and 

manufacturers.  Ohio Rev. Code § 1333.84(F) 

Southern Glazer’s Ohio argues that binding it to the Agreement would 

“extinguish the right of distributor owners to dispose of their businesses.”  

(Appellee’s Br. at 25.)  OABFA does not prescribe such an unfettered right.  To 

the contrary, it is silent on this point.  Thus, holding Southern Glazer’s Ohio to the 

contractual obligations of its predecessor does not “extinguish” anything.  Glazer’s 

Ohio did not have an unfettered right to sell its business.  Instead, that right was 

subject to its contractual obligations in the Agreement. 

2. Section 9(a) and 10(c) Do Not Directly Conflict with 

OABFA 

Both black-letter Ohio law and OABFA establish that a contract provision is 

invalidated only upon the showing of a direct conflict with a statute.  (Op. Br. at 

20.)   Contrary to Southern Glazer’s Ohio’s assertion, this is not a “new” argument 

raised on appeal.  (Appellee’s Br. at 30.)  Whether the Agreement conflicts with 

and thus is voided by OABFA was a key issue before the district court and was 
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extensively briefed by both sides.
3
  Indeed, Southern Glazer’s specifically referred 

to the issue of a “direct conflict” in its own briefing before the district court.  (See 

Southern Glazer’s Ohio’s Closing Argument, D.E. 15, Page ID # 244 (“Here, the 

contractual provision Great Lakes relies on directly conflicts with the Act and is 

thus void.” (emphasis added)).) 

Southern Glazer’s Ohio next argues that the “direct conflict” rule does not 

apply.  (Appellee’s Br. at 30-31.)  That argument is flawed in many respects.  To 

avoid the high bar required to demonstrate a direct conflict between a contractual 

provision and a statute, Southern Glazer’s Ohio tries to differentiate “direct 

conflict” from the statutory language of “waive[] any of the prohibitions of, or 

fail[] to comply with.”  (Id.)  Southern Glazer’s Ohio argues that once the General 

Assembly passed Section 1333.83, the common law rule that a contract is only 

invalidated if it directly conflicts with a statute no longer applied.  (Id.)  Southern 

Glazer’s Ohio does not cite, and cannot cite, any case law in support of this 

argument.
4
 

                                                 
3
 See, e.g., Great Lakes’ Response in Opposition to Motion for Temporary 

Restraining Order, D.E. 9, Page ID # 122-23 (“The OABFA does not invalidate 

private, non-conflicting contractual provisions in a valid and enforceable franchise 

agreement.”); Id. Page ID # 123 (“There is no conflict between the OABFA and 

the Franchise Agreement.”); Great Lakes’ Closing Argument, D.E. 14, Page ID # 

234 (“This provision is consistent with the OABFA and is thus enforceable.”).  
4
 Understandably so, since the Sixth Circuit recently affirmed this standard tenet of 

contract construction.  See Allied Indus. Scrap, Inc. v. OmniSource Corp., 776 F.3d 
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Southern Glazer’s Ohio argument on semantics is a distinction without a 

difference.  A contractual provision that “waives” a prohibition of OABFA or 

“fails to comply with” OABFA necessarily directly conflicts with OABFA.  Thus, 

the language of Section 1333.83 simply codifies and reflects the “direct conflict” 

common law, in the context of alcohol beverage distribution.   

Here, no direct conflict between Section 9(a) and OABFA arises because 

OABFA does not prohibit the parties from agreeing that a distributor must seek the 

prior consent of the manufacturer for a change of ownership and control.  Indeed, 

as conceded by Southern Glazer’s, OABFA is silent on the issue of manufacturer 

consent for a change of ownership and control.  (Appellee’s Br. at 25.)  Moreover, 

there is no direct conflict between Section 10(c) and OABFA because parties are 

permitted to terminate for just cause, and the material breach of the Agreement 

provides just cause for termination.  

a. Section 9(a) Does Not Directly Conflict with OABFA 

Tacitly conceding that the direct conflict rule applies, Southern Glazer’s 

Ohio attempts to manufacture a conflict between Section 9(a) of the Agreement 

and Section 1333.84(F) of OABFA.  (Appellee’s Br. at 32.)  Southern Glazer’s 

Ohio reasons that the one consent right for manufacturers specified in Section 

1333.84(F) is the only consent right that manufacturers have as matter of law.  (Id. 

                                                                                                                                                             

452, 453 (6th Cir. 2015) (concluding that when not confronted with a direct 

statutory conflict, Ohio law will give effect to contract provisions). 
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at 6-7, 20, 24-28, 31-32.)  Southern Glazer’s extends the logical fallacy to conclude 

that since it is the only such consent right, any other consent right necessarily 

“conflicts” with the statute.  (Id. at 31-33.)  Therefore, according to Southern 

Glazer’s Ohio, OABFA prohibits the consent right found in Section 9(a) of the 

Agreement.  (Id.) 

There is not a “conflict” between an express contractual provision and 

statutory silence.  Struthers City Schs. Bd. of Educ. v. Struthers Educ. Ass’n, 453 

N.E.2d 613 (Ohio 1983).  Such an argument ignores long-accepted rules of 

statutory and contractual construction.  Courts will endeavor to give effect to every 

provision of parties’ contracts and avoid finding a conflict to the extent possible.  

See, e.g., Foster Wheeler Enviresponse, Inc. v. Franklin Cnty. Convention 

Facilities Auth., 678 N.E.2d. 519, 527 (Ohio 1997) (interpreting the contract to 

give meaning and purpose to all parts of the agreement).   

Courts also will not construe contracts to create an absurd result.  See, e.g., 

Lockhart v. Napolitano, 573 F.3d 251, 260-61 (6th Cir. 2009) (“Congress did not 

intend an absurd or manifestly unjust result. … [A]bsurdity [is] to be avoided in 

the construction of statutes”); State ex rel. Cooper v. Savord, 92 N.E.2d 390, 392 

(Ohio 1950) (“The General Assembly will not be presumed to have intended to 

enact a law producing unreasonable or absurd consequences.”).  Southern Glazer’s 

Ohio’s position does just that.  Taking Southern Glazer’s argument to its “logical” 
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conclusion means that any right not expressly set forth in OABFA is prohibited.  

And that if parties include such a right in the contract, that contract provision is 

void and unenforceable.  Such a conclusion would result in virtually every 

provision of a distribution contract being null and void simply because the right or 

obligation is not expressly enumerated in OABFA.  That conclusion would render 

entirely meaningless the statutory requirement that parties enter into distribution 

requirements.   Moreover, it could lead to the situation that Southern Glazer’s Ohio 

wishes to create here—a manufacturer being bound to a distributor with whom it 

had no say in choosing.  Consent provisions like the one found in the Agreement 

are common because parties recognize that manufacturers should not be forced to 

do business with a distributor they never agreed to in the first instance.  Voiding 

this aspect of the Agreement would strip manufacturers of the fundamental right to 

choose who distributes its products and would lead to an impermissibly unfair 

result. 

Furthermore, Southern Glazer’s Ohio’s argument ignores this Court’s 

holding that “nothing [in OABFA] prohibits parties from contracting for greater 

protections than those provided by statute.”  Bellas Co. v. Pabst Brewing Co., 492 

F. App’x 553, 557 (6th Cir. 2012).  Southern Glazer’s attempts to distinguish this 

case by arguing that the “contractual provision at issue in Bellas was a ‘greater 

protection’ for distributors,” not for a manufacturer like Great Lakes.  (Appellee’s 
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Br. at 33.)  This Court did not limit this holding to greater protection for 

distributors.  To the contrary, Bellas stated that parties, i.e., the distributor and the 

manufacturer, can contract for greater protections.  Bellas, 492 F. App’x at 557.  

This Court did not create a double-standard in Bellas. 

Southern Glazer’s Ohio’s only support for its interpretation of Section 

1333.84(F) as creating a conflict with the Agreement is Jameson Crosse, Inc. v. 

Kendall-Jackson Winery, Ltd., 917 F. Supp. 520 (N.D. Ohio 1996).  Southern 

Glazer’s Ohio argues that Jameson Crosse demonstrates that the General 

Assembly intended that OABFA only requires consent for the transfer of a 

“franchise” and therefore prohibits requiring consent for the disposition of the 

distributor’s “business.”  Southern Glazer’s Ohio points to the Jameson Crosse 

court’s reasoning that the General Assembly knows how to create a consent right 

for the disposition of a business, since it did so in the motor vehicle franchise law.  

(Appellee’s Br. at 24.)  From there, Southern Glazer’s Ohio leaps to the conclusion 

that since it did not do so here, the legislature must have intended to prohibit such 

consent.  (Id. at 24-26.) 

Southern Glazer’s leap is nonsense.  Just as the General Assembly could 

have expressly granted the consent right, so too could the legislature have 

expressly prohibited parties from requiring a manufacturer’s consent for a change 

in ownership or control.  The General Assembly did not do so.  Instead, it 
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remained silent on the issue and directed parties to enter into contracts setting forth 

their respective rights and obligations. 

Southern Glazer’s Ohio continues to dismiss the important difference 

between Jameson Crosse and this case.  There, the manufacturer did not have a 

written contract and thus the only rights it had were those enumerated in OABFA.  

(Op. Br. at 25.)  Here, Great Lakes has a contract, and Southern Glazer’s Ohio, as 

the successor, is required to honor Great Lakes’ rights under that contract.  And 

since that contractual right does not conflict with OABFA, it is valid and 

enforceable. 

b. Section 10(c) Does Not Directly Conflict with OABFA 

Having failed to demonstrate a direct conflict between Section 9(a) and 

OABFA, Southern Glazer’s turns its attention to Section 10(c).  (Appellee’s Br. at 

10.)  Section 10(c) of the Agreement gives Great Lakes the right to terminate 

immediately and without opportunity to cure upon Southern Glazer’s breach of 

Section 9(a).  Relying upon Esber Bev. Co. v. Labatt United States Operating Co., 

3 N.E.3d 1173 (Ohio 2013), Southern Glazer’s Ohio argues that Section “1333.83 

prevents parties from contractually altering the Act’s termination provisions.” (Id. 

at 36 (emphasis added).)  What Esber actually says, however, is that “the parties 

are unable to restrict this right of termination [in Section 1333.85(D)] by contract.”  

Esber, 3 N.E.3d at 1177 (emphasis added).   
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Here, Section 10(c) of the Agreement does not restrict either party’s right to 

terminate.  It states that Great Lakes can terminate the Agreement as a result of the 

material breach of Section 9(a).  That termination right is consistent with OABFA, 

which permits termination for just cause.  Ohio Rev. Code § 1333.85.  Certainly 

the breach of a material provision of a contract is just cause to terminate under 

OABFA.  Southern Glazer’s Ohio has not identified a single Ohio case that holds 

to the contrary.    

B. OABFA Required Glazer’s Ohio to Seek Great Lakes’ Consent 

for the Transaction as a Matter of Law 

As Great Lakes demonstrated in its opening brief, the Southern Glazer’s 

mega-merger required Great Lakes’ consent under OABFA—or for Southern 

Glazer’s Ohio to proceed without the Great Lakes franchise—because the 

transaction resulted in Great Lakes having a new distributor with a new ownership 

and control structure.  (Op. Br. at 30-31.)  

In response, Southern Glazer’s Ohio argues that Section 1333.84(F) of 

OABFA only requires a manufacturer’s consent for the transfer of a “franchise” 

and not a distributor’s business, relying almost exclusively on the hyperliteral 

approach in Jameson Crosse.  (Appellee’s Br. at 23-26, 42.)  As explained above 

and in the Opening Brief, Jameson Crosse simply does not control here – not only 

because here the parties have an express agreement, but also because the 

fundamental changes that have occurred to the distributor in this case are very 
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different from the perfunctory changes noted in Jameson Crosse.  (Op. Br. at 24-

26.) 

In analyzing the impact of corporate changes, this Court has cautioned 

against employing the hyperliteral approach employed in Jameson Crosse and 

instead favors the functional control approach endorsed by this Court in Tri County 

Wholesale Distributors, Inc. v. Labatt USA Operating Co., LLC, 828 F.3d 421 (6th 

Cir. 2016).  Under such an approach, a court should look at the actual effect of the 

transaction.  Tri County, 828 F.3d at 428.  When the functional, control-based 

approach is applied here, it is clear that Great Lakes is now being distributed by a 

new distributor that it did not choose and that does not have the beer focus and 

experience of its predecessor.  (Op. Br. at 26-28.)  Section 1333.84(F) provides a 

consent right to the manufacturer in this exact situation. 

Southern Glazer’s Ohio made no attempt to argue that applying the 

functional approach would lead to a result in its favor.  Instead, Southern Glazer’s 

Ohio runs away from the Tri County decision, arguing that “the standard that this 

Court adopted in Tri County relates to the definition of a ‘successor manufacturer’ 

under § 1333.85(D) and has no bearing on what constitutes a transfer of ‘the 

franchise’ under § 1333.84(F).”  (Appellee’s Br. at 35.)   

Southern Glazer’s Ohio elevates form over substances to argue that there 

was no transfer of the franchise here.  It reiterates the legal gymnastics it went 
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through to organize Southern Glazer’s, which were transparently designed to avoid 

Section 1333.84(F).  (Id. at 10-14.)  Even under Southern Glazer’s Ohio’s view, 

had Southern and Glazer’s incorporated a company called Southern Glazer’s 

Distributors of Ohio, LLC, of which they shared ownership, and then transferred 

Glazer’s Distributors of Ohio, Inc.’s assets to that LLC, such transactions would 

trigger the consent right under Section 1333.84(F).  Had those transactions 

occurred, Great Lakes would be in exactly the position it is today – being 

distributed by the new entity owned, managed and controlled by a company whose 

majority owner is Southern.  Southern Glazer’s position that it can legally finesse 

its way out of the practical reality of the transactions (which is the transfer of the 

franchise from the Glazer’s controlled, Glazer’s Ohio, to the Southern controlled, 

Southern Glazer’s Ohio) runs contrary to this Court’s functional-control based 

approach to OABFA.
5
  Surely the legislature did not intend to elevate form over 

substance in this way. 

Throughout its brief, Southern Glazer’s Ohio advocates for a special set of 

rules for itself.  This Court has not created special rules for distributors – nor 

should it, especially in this instance.  The policy considerations that Southern 

Glazer’s cites to encourage the Court to adopt such blatant double-standards are 

                                                 
5
 Southern Glazer’s Ohio relies on Baxter Healthcare Corp. v. O.R. Concepts, 69 

F.3d 785, 788 (7th Cir. 1995) to support its form over substance position.  

(Appellee’s Br. at 39-40.)  Baxter predates Tri County and is not a decision of this 

Court.  Thus, Baxter did not involve the functional-control approach. 
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entirely inapplicable to the reality of the situation here.  (Appellee’s Br. at 4-5 

(suggesting that manufacturers “impose” contracts upon their distributors); Id. at 6 

(asserting that distributors need protections to “remedy the lack of equal bargaining 

power inherent in the parties’ relationship”).)   

Southern Glazer’s suggestion that it needs special protection from contracts 

“imposed by distributors” or that it “lack[s] equal bargaining power” is laughable.  

Southern Glazer’s is a Florida-based $17 billion mega-distributor, the largest in the 

world with more than 20,000 employees doing business in 44 states, Canada and 

the Caribbean.  (Counterclaim and Third Party Claims, D.E. 21, Page ID # 472.)  

Contrast the Southern Glazer’s Goliath with the family-owned, Cleveland-based 

craft brewer, Great Lakes, and the policy considerations espoused do not pass the 

straight-face test.   

This Court should follow its decision in Tri-County and apply the 

functional-control approach.  When it does, Section 1333.84(F) plainly required 

Glazer’s Ohio to seek Great Lakes’ prior consent before transferring the 

“franchise” to Southern Glazer’s Ohio, or proceed without Great Lakes. 

C. Southern Glazer’s Ohio’s Breach of the Agreement and Violation 

of OABFA Gave Great Lakes Just Cause to Terminate 

Great Lakes was entitled to terminate because it had just cause as a matter of 

law.   Southern Glazer’s Ohio’s breach of the Agreement and violation of OABFA 
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provided Great Lakes just cause under OABFA Section 1333.83.  (Op. Br. at 31-

33.) 

Southern Glazer’s Ohio argues that just cause “requires an actual deficiency 

in the distributor’s performance—termination simply for a manufacturer’s own 

perceived economic benefit is not ‘just cause.’”  (Appellee’s Br. at 27.)  Although 

an actual deficiency in the distributor’s performance can provide just cause, 

Southern Glazer’s Ohio’s suggestion that such performance issues are the only 

basis for termination for just cause is entirely unsupported by Ohio law and defies 

logic.   

Just cause is not defined in OABFA.  (Id. at 28; Op. Br. at 32.)  Southern 

Glazer’s Ohio cites no statutes or case law in support of its position.  Instead, 

Southern Glazer’s Ohio relies on cases in which a manufacturer terminates because 

it finds a better option somewhere else.
6
  Notably, none of the cases cited by 

Southern Glazer’s Ohio include a situation where a manufacturer terminates as a 

result of a material breach of the distribution agreement or the violation of 

OABFA.  Such a case does not exist.  Interpreting “just cause” as Southern 

Glazer’s suggests runs contrary to the basic understanding of the terms “just 

cause.”  See, e.g., Peyton v. Sun T.V. and Appliances, 335 N.E.2d 751, 752 (Ohio 

                                                 
6
 See Tri Cty. Wholesale Distrbs. v. Wine Grp. Inc., 565 F. App’x 477, 423 (6th 

Cir. 2012); Esber Bev. Co. v. Wine Grp., Inc., 2012-Ohio-1215, ¶¶ 25-28 (5th Dist. 

2012); Tri Cty. Distrib. Inc. v. Brown-Forman Bev. Co., 1993 Ohio App. LEXIS 

2366, *9 (7th Dist. May 4, 1993).   
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Ct. App. 1975) (finding just cause and noting that “[t]raditionally, just cause, in the 

statutory sense, is that which, to an ordinarily intelligent person, is a justifiable 

reason for doing or not doing a particular act”).  Indeed, it would be illogical that a 

material breach or statutory violation did not provide just cause for termination.  

Otherwise, there would be no consequence for breaches and no way to enforce the 

parties’ statutory and contractual rights.  And a manufacturer would be forever 

bound to a breaching distributor.  Certainly a breach of contract or statutory 

violation is “a justifiable reason for” terminating a distribution contract.  See id.  

Thus, Great Lakes had “just cause” to terminate as a matter of law.   

III. THE LIQUIDATED DAMAGES PROVISION IN THE AGREEMENT 

PRECLUDES A FINDING OF IRREPARABLE HARM AS A 

MATTER OF LAW 

The district court erred in granting the injunction because the liquidated 

damages provision in the parties’ Agreement negates a finding of irreparable harm 

as a matter of law.  (Op. Br. at 33-36.)  In response, Southern Glazer’s Ohio argues 

that the liquidated damages provision “does not apply here and is unenforceable as 

a matter of law.”  (Appellee’s Br. at 47.)  Specifically, Southern Glazer’s Ohio 

argues that the liquidated damages provision “waives and fails to comply with (and 

‘directly conflicts’ with) the Act’s prohibition against termination without ‘just 

cause.’”  (Id.)   
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Southern Glazer’s Ohio’s argument misses the point.  The point is not that 

Section 10(d) entitles Great Lakes to terminate for no reason and just pay money.  

Great Lakes is not terminating under Section 10(d).  The point here is that the 

parties agreed that they could be compensated by money damages, even if the 

termination was without cause.  This provision is an admission by Glazer’s Ohio 

that money damages are adequate and can be calculated and therefore that it will 

not suffer irreparable harm upon termination.  See Mesarvey, Russell & Co. v. 

Boyer, No. 91AP-974, 1992 WL 185656, *13 (Ohio Ct. App. July 30, 1992) 

(holding that when parties provide “a method for calculating damages 

contemplated by the parties at the time of contracting … the parties in effect 

agreed that the liquidated damages would be an adequate remedy”); see also In re: 

Graham Sq., Inc., 126 F.3d 823, 829-30 (6th Cir. 1997) (holding that when parties 

have agreed on the amount of damages, ascertained by estimating in clear and 

unambiguous terms, the Sixth Circuit treats that amount as liquidated damages); 

Goal Sys. Int’l, Inc. v. Klouda, No. 84AP-168, 1985 WL 10461, *3 (Ohio Ct. App. 

Oct. 10, 1985) (holding that where there is a liquidated damages provision, “no 

other damages could be awarded”).  

Southern Glazer’s Ohio seeks to avoid this error of law by transforming this 

part of the appeal into one that supposedly challenges the district court’s factual 

findings regarding harm.  (Appellee’s Br. at 43-47.)  Although Great Lakes entirely 
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disagrees that a $17-billion mega-distributor will be irreparably harmed if it no 

longer distributes 150,000 cases of an Ohio craft beer in and around Columbus, 

Ohio, the erroneous factual findings are not the basis for Great Lakes’ appeal.  

Instead, as Great Lakes’ opening brief made clear, the liquidated damages 

provision of the Agreement precludes a finding of irreparable harm as a matter of 

law.  (Op. Br. at 33-36.)  Thus, it is not an issue of setting aside specific factual 

findings as erroneous, but of reversing because the district court improperly 

applied the governing law. 

CONCLUSION 

The district court improperly applied Ohio law when it concluded that 

Southern Glazer’s Ohio raised a serious question regarding Great Lakes’ right to 

terminate and that Southern Glazer’s Ohio might suffer irreparable harm absent the 

injunction.  As shown above and in Great Lakes’ Opening Brief, these legal errors 

warrant reversal of the district court’s order and vacating the preliminary 

injunction.   

For the reasons above and the reasons stated in Great Lakes’ opening brief, 

Great Lakes respectfully requests this Court reverse the entry of preliminary 

injunction, vacate the injunction, and hold that Great Lakes’ termination was valid 

as a matter of law. 
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