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(1) 

INTRODUCTION 

The Indiana Alcoholic Beverages Law creates a benefit:  the right to 

apply for a liquor wholesale permit.  But it denies that benefit to one class of 

Indiana citizens:  beer wholesalers.  In so doing, Indiana treats beer whole-

salers differently from all other persons otherwise eligible to become liquor 

wholesalers.  The inquiry before this Court is a simple one:  does Indiana’s 

disparate treatment of beer wholesalers bear a rational relationship to some 

legitimate state interest?  The answer to that question is no. 

Defendants strain to prevent this Court from even answering that 

question.  They first argue that Monarch’s choice to become a beer wholesal-

er shields Indiana’s disparate treatment of beer wholesalers from review al-

together.  At the same time, however, defendants concede that the Equal 

Protection Clause protects against the discriminatory consequences of volun-

tary choices.  What is different about this case, they claim, is that Indiana 

discriminates against beer wholesalers as part of “an integrated regulatory 

scheme with goals that can be achieved only” by such discrimination.  Br. of 

Appellees 19.  But that is at most an argument (and not a very good one, at 

that) for denying Monarch relief on the merits of its equal-protection claim—

not for cutting off its claim at the outset.  Defendants also argue that Mon-

arch is not entitled to invoke the Equal Protection Clause because it has not 

identified a “similarly situated” comparator.  That argument, however, fails 
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for much the same reason:  in cases where, as here, a statute draws a facial 

classification and discriminates on the basis of that classification, the ques-

tion whether members of the class are “similarly situated” to others receiv-

ing preferential treatment necessarily collapses into the merits inquiry. 

And as to the merits, defendants have largely jettisoned the arguments 

they presented to the district court, offering this Court a new array of hypo-

thetical state interests.  Two of those interests—reducing liquor consumption 

and preventing a return to “tied houses”—are unquestionably legitimate 

ones.  But defendants fail to explain how the challenged provision, which is 

unique to Indiana, is rationally related to those interests.  The third and final 

justification offered by defendants—that maintaining the provision is neces-

sary to protect economic interests of politically powerful liquor wholesalers—

is not a legitimate one.  The challenged prohibition was invalid when it was 

adopted in 1935 to facilitate patronage, and it remains invalid today, when it 

serves to protect the economic interests of a few favored actors.  This Court 

should reverse the judgment of the district court in defendants’ favor and 

hold that the provisions of Indiana law prohibiting beer wholesalers from dis-

tributing liquor are unconstitutional. 
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ARGUMENT 

INDIANA’S DISPARATE TREATMENT OF BEER WHOLESALERS 
VIOLATES THE EQUAL PROTECTION CLAUSE 

A. The District Court Erred By Determining That Indiana’s 
Disparate Treatment Was Not Subject To Equal-Protection 
Review 

1. The Mere Fact That A Person Must Choose To Become 
A Beer Wholesaler Does Not Immunize Indiana’s Dis-
parate Treatment Of Beer Wholesalers From Equal-
Protection Review 

In defending the district court’s holding that Monarch’s claim does not 

even trigger equal-protection review, defendants principally argue that, 

simply because Monarch had the choice to become a beer or liquor wholesal-

er, it cannot complain that Indiana law prohibits beer wholesalers from be-

coming liquor wholesalers.  That argument takes several guises.  First, de-

fendants assert that the challenged statutes do not regulate a person’s rights 

after the person chooses which kind of wholesaler to be.  Second, defendants 

contend that, to the extent the challenged statutes affect a person’s rights af-

ter the person makes a “choice,” they discriminate equally against beer 

wholesalers and liquor wholesalers, thereby precluding equal-protection re-

view.  Third, defendants argue that the Equal Protection Clause does not 

concern itself with discrimination that is a core part of a regulatory scheme, 

but instead cares only about “ancillary” discrimination.  As we will now ex-

plain, none of those arguments supports the proposition that Monarch’s 
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claim does not even trigger equal-protection review; at most, they go to the 

merits of that claim. 

a. Defendants first assert that any equal-protection analysis here 

ends at the point at which a potential wholesaler decides which kind of 

wholesaler to be.  See Br. of Appellees 14-15.  Defendants attempt to ground 

this temporal limitation in the text of Indiana’s Alcoholic Beverages Law, 

claiming that the challenged provisions “regulate not wholesalers as such, 

but ‘persons.’ ”  Id. at 14.  Because all “persons” have the same ex ante choice 

of whether to become a beer wholesaler or a liquor wholesaler, so the argu-

ment goes, there is no equal-protection problem.  Id. at 15. 

Defendants’ argument defies both the text of the prohibited-interest 

statutes and common sense.  Section 7.1-5-9-3(b) of the Indiana Code pro-

vides that “[i]t is unlawful for the holder of a brewer’s or beer wholesaler’s 

permit to have an interest in a liquor permit of any type under this title” 

(emphasis added).  By its plain text, therefore, the statute regulates holders 

of a beer wholesaler’s permit, not simply pre-choice “persons.”  To be sure, 

as defendants note, the statute proceeds to provide that a “person who know-

ingly or intentionally violates this section commits a Class B misdemeanor.”  

Ind. Code § 7.1-5-9-3(c).  But the only “person” who could violate the statute 

is the holder of a beer wholesaler’s or brewer’s permit.   A “person” cannot 

violate the prohibition and be subject to criminal sanctions even before elect-
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ing to become a beer wholesaler.  The challenged statutes thus continue to 

affect “persons” after they have chosen to apply for a wholesaling license, 

and there is no valid basis for ending equal-protection review at the moment 

at which a person decides to become a beer wholesaler. 

b. Defendants next contend that equal-protection review is preclud-

ed because beer wholesalers and liquor wholesalers are not treated different-

ly after they make their choice.  See Br. of Appellees 15-16.  Specifically, de-

fendants claim that “[b]eer and liquor wholesalers are equally precluded 

from acquiring permits to distribute any other alcohol except wine.”  Id. at 15 

(emphasis omitted).  According to defendants, the symmetric treatment of 

beer and liquor wholesalers is part of Indiana’s “limited-market-system 

structure, which is designed to restrict the size, scope, reach, and influence of 

each participant” by dividing the alcohol market into segments.  Id. at 16.  

“Attacks on these market segmentations,” defendants conclude, are “not 

complaints about preferential treatment.”  Id. 

In making that argument, defendants fundamentally misapprehend 

Monarch’s claim.  Monarch is not arguing that Indiana law discriminates 

against beer wholesalers in favor of liquor wholesalers; instead, it is arguing 

that Indiana law discriminates between beer wholesalers, which are barred 

from obtaining permits to distribute liquor, and all other persons otherwise 

qualified to obtain liquor wholesale permits.  See Br. of Appellant 20; App. 26, 
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33.  It is true that Indiana law also discriminates against liquor wholesalers, 

by denying them the right to become beer wholesalers.  But that means only 

that liquor wholesalers also may have a claim under the Equal Protection 

Clause.  And at the risk of stating the obvious, the mere fact that a State dis-

criminates differently against two mutually exclusive classes does not some-

how negate the fact of discrimination against either class. 

In a related vein, defendants argue that, where a State structures a 

market into segments, a participant in one segment cannot complain that 

state law discriminates against it by preventing it from entering another 

segment.  See Br. of Appellees 16-17.  In support of that proposed “market 

segmentation” exception to the Equal Protection Clause, defendants rely on 

Corbitt v. New Jersey, 439 U.S. 212 (1978), which, they claim, “rejected the 

idea that a predicate inequality can arise from the very consequences that 

define equally available choices.”  Br. of Appellees 17.  But Corbitt does not 

stand for that sweeping proposition.  In Corbitt, a criminal defendant re-

ceived a mandatory minimum sentence of life imprisonment after a jury con-

victed him of first-degree murder; defendants pleading non vult (i.e., nolo 

contendere) were not subject to the mandatory minimum.  See 439 U.S. at 

215-216.  The defendant challenged the mandatory minimum sentence under 

the Equal Protection Clause, claiming that it penalized his exercise of a fun-

damental right.  See id. at 225.  The Supreme Court disagreed, observing 
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that a defendant electing to contest his guilt at trial could be acquitted or 

convicted of a lesser degree of homicide—and, conversely, that a defendant 

pleading non vult could still receive a life sentence.  See id.  Because the re-

sult in any given case “may depend upon a particular combination of infinite 

variables peculiar to each individual trial,” the Court concluded, “[i]t simply 

cannot be said that a state has invidiously classified.”  See id. at 225-226 (in-

ternal quotation marks and citation omitted). 

Here, by contrast, the consequence of Monarch’s decision to become a 

beer wholesaler does not depend on the vagaries of a trial (or any other 

“combination of infinite variables”); by law, the consequence of that decision 

is that Monarch is automatically barred from obtaining a liquor wholesaler 

permit.  Corbitt thus does not support defendants’ proposed rule that a par-

ticipant in one market segment is barred from challenging laws that prohibit 

it from participating in another segment. 

 In fact, there is no shortage of cases that consider the merits of equal-

protection claims targeting classifications that segment markets.  Although 

defendants argue that “[t]he required separation of liquor and beer whole-

salers into separate economic interests no more constitutes unequal treat-

ment than the vertical separation of wholesale and retail interests,” Br. of 

Appellees 16, courts have considered the merits of equal-protection claims 

that challenge laws prohibiting vertical integration.  See, e.g., Borman’s, Inc. 
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v. Michigan Liquor Control Commission, 195 N.W.2d 316, 318-320 (Mich. 

Ct. App. 1972); Affiliated Distillers Brands Corp. v. Sills, 265 A.2d 809, 815 

(N.J. 1970), amended on other grounds, 289 A.2d 257 (N.J. 1972).  And 

courts, including this one, have considered the merits of equal-protection 

claims that challenge laws dividing the alcohol retail tier into distinct seg-

ments.  See, e.g., Indiana Petroleum Marketers & Convenience Store Asso-

ciation v. Cook, 808 F.3d 318, 322-325 (7th Cir. 2015); Maxwell’s Pic-Pac, 

Inc. v. Dehner, 739 F.3d 936, 940-941 (6th Cir. 2014).  In all of these cases, 

courts have assessed States’ purported interest in segmenting the alcohol 

distribution market when addressing the merits of the plaintiffs’ equal-

protection claims; they have not denied review to the plaintiffs on the thresh-

old ground, advocated by defendants here, that the plaintiffs voluntarily 

chose to operate in one segment of the market and thus were somehow seek-

ing Lochnerian “substantive economic rights.”  Br. of Appellees 19. 

So too here, defendants’ contention that Indiana imposes symmetric 

prohibitions on beer and liquor wholesalers in order to “segment[] the mar-

ketplace,” Br. of Appellees 16, may be relevant to the ultimate merits inquiry 

under the Equal Protection Clause.  But defendants do not convincingly ex-

plain why the symmetric nature of the prohibition precludes equal-protection 

review altogether. 

Case: 15-3440      Document: 25            Filed: 02/26/2016      Pages: 37



 

9 

c. Defendants ultimately concede, as they must, that the Equal 

Protection Clause protects against a State’s disparate treatment of a volun-

tarily joined class.  See Br. of Appellees 17-18.  For example, defendants 

acknowledge that, in Indiana Petroleum Marketers, supra, this Court re-

cently reviewed under the Equal Protection Clause an Indiana statute that 

prohibits convenience and grocery stores, but not package liquor stores, from 

selling cold beer.  See Br. of Appellees 18.  This case is no different.  Indiana 

law identifies a class (here, beer wholesalers) and prohibits members of that 

class from engaging in a certain form of economic activity (here, liquor 

wholesaling), even if they are otherwise qualified to conduct that activity. 

In an attempt to distinguish this case from Indiana Petroleum Mar-

keters and similar cases, defendants announce a heretofore unknown maxim 

of constitutional law.  They assert that “[e]qual protection doctrine concerns 

itself with imposition of different ancillary rights and obligations on differ-

ent classes (membership in which may occur either voluntarily or involuntari-

ly).”  Br. of Appellees 17 (emphasis added).  Unsurprisingly, defendants cite 

no authority supporting this novel understanding of the Equal Protection 

Clause.  To the extent defendants intend to suggest that the Equal Protec-

tion Clause permits states to classify citizens so long as they do not impose 

different “ancillary” rights or obligations on those classes, that cramped view 
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of the Equal Protection Clause has no footing in its text and was surely not 

shared by its post-Civil War drafters. 

Defendants do not deign to explain what qualifies as an “ancillary right 

or obligation” under their proffered test.  They characterize the sales re-

strictions at issue in Indiana Petroleum Marketers as ancillary restrictions, 

see Br. of Appellees 18, but they do not explain why that is so.  Under Indi-

ana law, a corporation that holds a beer dealer permit may not own, control, 

or participate in a package liquor store permit.  See Ind. Code § 7.1-5-9-13(a).  

The plaintiff corporations in that case thus had a choice between applying to 

become a beer dealer, which cannot sell cold beer, or a package liquor store, 

which can.  But what makes the right to sell cold beer “ancillary” to the two 

classes of permittees, as opposed to being part and parcel of the initial 

choice?  Conversely, what makes the inability to distribute liquor part and 

parcel of the decision to become a beer wholesaler? 

 Defendants offer no coherent framework for answering these perplex-

ing questions, nor do they explain what purpose their dubious distinction 

would serve.  If adopted, defendants’ theory would spawn endless litigation 

over what qualifies as an “ancillary right or obligation” before courts even 

reach the merits of equal-protection claims.  That unappetizing prospect is 

reason enough to reject defendants’ unprecedented theory. 
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d.  In its opening brief, Monarch posited a variety of hypothetical 

state laws that would force individuals to choose between two mutually ex-

clusive licenses—for example, by prohibiting persons holding fishing licenses 

from obtaining driver’s licenses, and vice versa.  See Br. of Appellant 31.  

Monarch explained that such “restrictions would be subject to equal-

protection review  .   .   .  because they contain facial classifications and dis-

tribute burdens based on those classifications.”  Id.  Defendants do not dis-

pute that proposition.  See Br. of Appellees 18-19.  But defendants’ failure to 

do so dooms their efforts to erect a threshold obstacle to Monarch’s claim:  

the prohibition Monarch challenges is substantively identical to those hypo-

thetical ones. 

In an attempt to distinguish away those hypothetical laws, defendants 

argue that they treat people unequally “as it relates to a[n] [ancillary] sub-

ject.”  Br. of Appellees 19.  By this, defendants apparently mean that there is 

no rational relationship between the two classes of mutually exclusive licens-

es; for example, defendants suggest that the right to drive is “a subject ancil-

lary to the existence of licensed fishermen and non-fishermen.”  Id.  By con-

trast, according to defendants, the two mutually exclusive classes at issue 

here are “parts of an integrated regulatory scheme with goals that can be 

achieved only by the separate existence of each.”  Id.  But that is nothing 
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more than a restatement of defendants’ argument on the merits of the equal-

protection analysis; it is hardly a reason to avoid the merits altogether. 

Because defendants do not have a persuasive response to Monarch’s 

hypotheticals, they simply rewrite them.  According to defendants, “[t]he 

better analogy is to the system that divides the world between those who 

hold a fishing license and those who do not for purposes of restricting who 

may fish.”  Br. of Appellees 19.  But Monarch is not claiming that it cannot 

distribute liquor merely because it has not yet applied for a liquor wholesale 

license; Monarch is statutorily prohibited from applying for a liquor whole-

sale license by virtue of its membership in the statutorily defined class of 

beer wholesalers.  At bottom, defendants’ argument is that Monarch cannot 

challenge the prohibition under the Equal Protection Clause because Indiana 

has a good reason for segmenting the market in that way.  The circularity of 

defendants’ argument confirms its illegitimacy.  Monarch’s choice to become 

a beer wholesaler does not immunize Indiana’s disparate treatment of beer 

wholesalers from equal-protection review. 

2. Monarch Was Not Required To Identify An Identical 
‘Comparator’ In Order To Proceed With Its Equal-
Protection Claim 

a. The district court held that Monarch’s claim did not trigger 

equal-protection review for a different reason:  namely, that Monarch had 

failed to identify a “similarly situated” “comparator” as a threshold matter.  
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See App. 8-11.   Defendants offer only a halfhearted defense of the district 

court’s actual reasoning.   

To begin with, defendants do not dispute the core elements of Mon-

arch’s contrary argument.  First, equal-protection claims may arise where 

the State discriminates “by express terms of a statute or by  .   .   .  improper 

execution [of the law] through duly constituted agents.”  Br. of Appellant 21 

(quoting Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (per curi-

am)).  Second, where a plaintiff pursues a “class of one” claim—that is, a 

claim of discrimination based on improper execution of the law—courts re-

quire the plaintiff to identify a prima facie identical comparator that received 

more favorable treatment in order to determine if there was a “proper moti-

vation for the disparate treatment.”  Id. at 22 (quoting Swanson v. City of 

Chetek, 719 F.3d 780, 784 (7th Cir. 2013)).  Third, where a plaintiff challenges 

disparate treatment based on an express statutory classification, courts do 

not require the plaintiff to identify a threshold comparator, as there is no 

question in such a case that “the disparate treatment is related to the plain-

tiff’s membership in the statutory class.”  Id. at 24-25.   

Collectively, those undisputed points demonstrate the flaw in the dis-

trict court’s reasoning.  Monarch claims that Indiana law treats beer whole-

salers differently from all other persons otherwise qualified to become liquor 

wholesalers.  The question whether beer wholesalers are “similarly situated” 
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to such other persons is not a threshold question to be analyzed in a vacuum, 

divorced from the state interests purportedly justifying the disparate treat-

ment.  Instead, whether differences between beer wholesalers and other per-

sons otherwise qualified to become liquor wholesalers justify the disparate 

treatment is the ultimate merits question.  See Br. of Appellant 25-26. 

b. Defendants all but concede that, in cases involving express statu-

tory classifications, the “similarly situated” requirement is part of the sub-

stantive “equal protection analysis.”  See Br. of Appellees 22-24.  Rather than 

defending the district court’s misplaced reliance on “class of one” cases, de-

fendants principally argue that Monarch has not identified anyone who is 

similarly situated to it and receives preferential treatment.  Id. at 24.  It is 

unclear, however, what defendants mean by this.  If they intend to suggest 

that Monarch must identify a beer wholesaler that is permitted to distribute 

liquor, the Federal Circuit has correctly characterized that argument as 

“frivolous.”  See Totes-Isotoner Corp. v. United States, 594 F.3d 1346, 1351 

(Fed. Cir. 2010) (noting that “[e]qual protection requirements still apply even 

though everyone in the targeted group is targeted equally”).  There is no In-

diana beer wholesaler that can distribute liquor, for the simple reason that 

Indiana law prohibits all beer wholesalers from wholesaling liquor.  Requir-

ing Monarch to do the impossible and find such a wholesaler would make no 

sense. 
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As discussed above, Monarch’s claim is that Indiana law treats beer 

wholesalers differently from all other persons otherwise eligible to become 

liquor wholesalers.  If defendants’ argument is that Monarch is not similarly 

situated to those persons for purposes of the Equal Protection Clause, that 

goes to the ultimate merits question, as the Supreme Court has made clear: 

The initial discretion to determine what is ‘different’ and what is ‘the 
same’ resides in the legislatures of the States.   .   .   .  In applying the 
Equal Protection Clause to most forms of state action, we thus seek on-
ly the assurance that the classification at issue bears some fair rela-
tionship to a legitimate public purpose.   

Plyler v. Doe, 457 U.S. 202, 216 (1982): see also Giovanna Shay, Similarly 

Situated, 18 Geo. Mason L. Rev. 581, 588 (2011) (noting that, “[i]n cases re-

garding express categories,  .   .   .  the focus of the ‘similarly situated’ analy-

sis is substantially the same as the key inquiry of equal protection review”).  

Defendants do not explain how their proposed “similarly situated” threshold 

requirement would differ from the ultimate merits inquiry. 

Notably, in Indiana Petroleum Marketers, supra, Defendant Cook ad-

vanced the very same argument that he and the other defendants advance 

here.  See Br. of Appellant 24 n.7.  There, Defendant Cook argued that this 

Court should not reach the merits of the plaintiffs’ equal-protection challenge 

because the plaintiff convenience stores were not “similarly situated” to 

package liquor stores.  See Br. of Appellee at 29-32, Indiana Petroleum 

Marketers, supra (Nov. 21, 2014).  But this Court did not accept that argu-
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ment.  Instead, it considered the differences between convenience stores and 

package liquor stores in holding that Indiana had a rational basis for treating 

those two classes differently.  See Indiana Petroleum Marketers, 808 F.3d at 

324-325. 

c. In a last-ditch effort to avoid consideration of the merits, defend-

ants argue that Monarch’s claim “resembles” a “class of one” claim because 

Monarch has “formulated its challenge” as “beer distributors versus ‘every-

one else.’ ”  Br. of Appellees 25.  As support, defendants cite the Supreme 

Court’s decision in Olech for the proposition that a “class of one” may contain 

more than one person.  Id. at 26 (citing Olech, 528 U.S. at 564 n.1).  But Olech 

described “class of one” claims as ones in which “the plaintiff [does] not al-

lege membership in a class or group” but instead alleges discrimination at 

the hands of state agents who are improperly executing the law.  528 U.S. at 

564.  That is not Monarch’s claim.  Monarch is a member of the class of beer 

wholesalers, and Indiana law, by its terms and without regard to how it is en-

forced, discriminates between beer wholesalers and other persons otherwise 

qualified to be liquor wholesalers. 

Defendants also rely on Flying J, Inc. v. City of New Haven, 549 F.3d 

538 (7th Cir. 2008), in which this Court discussed a hypothetical ordinance 

providing that “[n]o one whose last name begins with ‘F’ may use a portable 

sign in front of a 24-hour food shop, but everyone else may.”  Id. at 547 (quot-
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ing Falls v. Town of Dyer, 875 F.2d 146, 147 (7th Cir. 1989)).  In dictum, this 

Court characterized a hypothetical challenge to that ordinance as presenting 

a “class of one” claim.  Id.  Regardless of whether that characterization is 

consistent with the Supreme Court’s conception of “class of one” claims, 

however, the critical point is that this Court accepted that the hypothetical 

ordinance would give rise to an equal-protection claim, even though it dis-

criminated between one class and “everyone else.”  See id. 

Falls, the case from which Flying J borrowed the hypothetical ordi-

nance, proves the point.  Falls involved a “class of one” claim in which the 

plaintiff claimed that the defendant town was selectively enforcing a sign or-

dinance against him and no one else.  875 F.2d at 147.  Foreshadowing Olech, 

this Court explained that the government can discriminate in one of two 

ways.  It can enact a facially discriminatory law—such as one providing that 

no one whose last name begins with the letter “F” can use a portable sign—

or it can enact a facially non-discriminatory law and then enforce it in a dis-

criminatory fashion.  See id. at 147-148.  As Monarch explained in its opening 

brief, in the latter category of cases (properly understood as “class of one” 

claims), courts typically require a plaintiff to show a prima facie identical 

comparator in order to determine why the plaintiff is being treated different-

ly.  See Br. of Appellant 22-23.  In the former category of cases, however, it is 

obvious why the plaintiff is being treated differently:  because a statute said 
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so.  In those cases, the Equal Protection Clause demands that the statutory 

classification “bear[s] a rational relationship to some legitimate end.”  Good-

paster v. City of Indianapolis, 736 F.3d 1060, 1071 (7th Cir. 2013) (citation 

omitted). 

Defendants provide no valid reason for this Court to adopt their novel 

arguments for erecting artificial threshold barriers to equal-protection 

claims.  That is particularly true because, as defendants note, rational-basis 

review is already a “heavy legal lift” for the challengers to a statute.  Br. of 

Appellees 13 (quoting Indiana Petroleum Marketers, 808 F.3d at 322).  De-

fendants’ proffered justifications for the prohibition on beer wholesalers’ 

holding liquor wholesale permits, or their proffered distinctions between 

beer wholesalers and other persons otherwise qualified to be liquor whole-

salers, are properly considered as part of the merits inquiry. 

B. Indiana’s Disparate Treatment Of Beer Wholesalers Is Not 
Rationally Related To Any Legitimate State Interest 

On the merits, the district court held that Indiana’s disparate treat-

ment of beer wholesalers is rationally related to inherently contradictory 

state interests in keeping alcohol prices high, on the one hand, and encourag-

ing competition among alcohol wholesalers, on the other hand.  See App. 14-

18.  Defendants barely defend the district court’s reasoning, which was based 

on arguments that defendants made before that court (and have now seem-

ingly abandoned).  Instead, defendants offer three new state interests pur-
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portedly served by the prohibition:  (1) promoting temperance by addressing 

differences in alcoholic content between beer and liquor, (2) preventing the 

return of “tied houses,” and (3) protecting incumbent liquor wholesalers from 

competition with beer wholesalers.  None of those supposed interests justi-

fies Indiana’s disparate treatment of beer wholesalers. 

1. The Challenged Prohibition Is Not Rationally Related 
To The State’s Interest In Promoting Temperance 

Defendants first argue that the challenged prohibition “maintain[s] re-

strictions long embedded in the law as one of many means intended to pre-

vent  .   .   .  social ills” associated with hard liquor.  Br. of Appellees 27-28.  

Liquor, of course, has a higher alcoholic content than beer.  Monarch does 

not dispute that States have a legitimate interest in reducing consumption of 

liquor:  like other States, Indiana has enacted various laws to serve that in-

terest.  But defendants do not explain how the unique prohibition at issue 

here does the same. 

a. In the wake of Prohibition, temperance advocates recommended 

that States distinguish between beer, wine, and liquor and adopt more strin-

gent laws governing retail sales of liquor.  See Raymond B. Fosdick & Albert 

L. Scott, Toward Liquor Control 30-32 (Center for Alcohol Policy 2011) 

(Fosdick & Scott).  For example, those advocates recommended that States 

ban the on-premises consumption of liquor or, in the alternative, limit the 

hours during which liquor could be sold for on-premises consumption.  See id. 
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at 32.  Consistent with those recommendations, as defendants note, Indiana 

has adopted a number of measures that aim to limit the availability, or in-

crease the price, of liquor.  See Br. of Appellees 37-39.  Thus, grocery stores 

may sell beer and wine but not liquor.  See Ind. Code §§ 7.1-3-5-2(a), 7.1-3-10-

2, 7.1-3-10-4, 7.1-3-15-2.  And liquor is taxed at a higher rate than beer.  

Compare id. § 7.1-4-2-1 with id. § 7.1-4-3-1.  Those measures are consistent 

with the post-Prohibition goal of reducing consumption of liquor. 

By contrast, Indiana’s prohibition on beer wholesalers’ holding liquor 

wholesale permits does not impose “tighter restrictions” on the distribution 

of liquor or raise the price of liquor.  Br. of Appellees 37.  It simply defines a 

class of persons who are ineligible to obtain a liquor wholesale license.  

Wholesalers do not sell directly to consumers of alcohol, and none of the 

functions that wholesalers perform bears any relationship to the underlying 

alcohol content of the products that wholesalers are charged with handling.  

Defendants have thus provided no valid basis for concluding that prohibiting 

beer wholesalers from distributing liquor is rationally related to an interest 

in controlling the amount of liquor consumption in Indiana. 

b. Temperance advocates also encouraged States to control the dis-

tribution of liquor as a state-run monopoly in order to eliminate the profit 

motive from the distribution process.  See Fosdick & Scott 37-48; Philip J. 

Cook, Paying the Tab:  The Economics of Alcohol Policy 28 (2007).  As de-
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fendants note, a number of Indiana’s sister States adopted that recommenda-

tion.  See Br. of Appellees 30-31.  But Indiana did not, instead permitting pri-

vate entities to participate in (and derive profit from) the distribution of liq-

uor.  For that reason, whatever the Legislature’s motivation for prohibiting 

beer wholesalers from distributing liquor, it was plainly not to eliminate the 

profit motive.  Defendants’ assertion that “there is no difference” between 

Indiana’s system and those where the State monopolizes the distribution of 

liquor, id. at 31, is thus not credible. 

In sum, defendants make no effort to articulate a relationship between 

the prohibition at issue and a state interest in reducing liquor consumption.  

Instead, they point to other statutes that separate beer and liquor (such as a 

statute prohibiting the same entity from manufacturing both beer and liq-

uor) and argue that this prohibition is consistent with those other statutes.  

But the relevant question is whether this prohibition is rationally related to 

the state’s interest in reducing liquor consumption—not whether it “mirrors” 

other statutes that may or may not serve that interest.  See Br. of Appellees 

29.  Because the prohibition at issue bears no relationship to the concededly 

legitimate state interest in promoting temperance, it cannot be sustained on 

that ground. 
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2. The Challenged Prohibition Is Not Rationally Related 
To The State’s Interest In Preventing ‘Tied Houses’ 

Defendants next argue that the challenged prohibition is rationally re-

lated to Indiana’s post-Prohibition interest in preventing “tied houses.”  Br. 

of Appellees 31-41.  Again, however, defendants fail to explain how the prohi-

bition actually serves that interest. 

a. As explained in Monarch’s opening brief, “tied houses” were re-

tail establishments that sold the products of only one brewer or distiller.  

Fosdick & Scott 29.  A tied house was a “device calculated to place the retail 

establishment under obligation to a particular distiller or brewer.”  Id.  Tem-

perance advocates blamed tied houses for excessive consumption, arguing 

that the absentee manufacturers that controlled tied houses were concerned 

solely with “increased sales.”  Id.  Critics also viewed tied houses as enabling 

organized crime.  See Arnold’s Wines, Inc. v. Boyle, 571 F.3d 185, 187 (2d 

Cir. 2009). 

Like all of its sister States, Indiana addressed the concerns about tied 

houses by enacting a three-tier system of alcohol distribution and prohibiting 

vertical integration among the tiers.  See Br. of Appellant 2-3.  As courts 

have noted, “[t]he main purpose of the three-tier system was to preclude the 

existence of a ‘tied’ system between producers and retailers.” Arnold’s 

Wines, 571 F.3d at 187; see also Borman’s, 195 N.W.2d at 319 (noting that  

“ ‘[t]ied house’ statutes are aimed at preventing the integration of manufac-
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turing, wholesale, warehouse, and retail outlets in the liquor industry”).  In 

Indiana, as elsewhere, the three tiers must remain independent of each other 

(with limited exceptions).  See Ind. Code §§ 7.1-5-9-2, 7.1-5-9-4, 7.1-5-9-7, 7.1-

5-9-8, 7.1-5-9-9, 7.1-5-9-10.  Relatedly, Indiana has adopted various provisions 

that protect the independence of retailers and dealers, the entities that sell 

directly to consumers.  For example, Indiana law prohibits wholesalers from 

entering into exclusive contracts with those entities.  See 905 Ind. Admin. 

Code 1-5.1-1. 

Defendants cite the influential study Toward Liquor Control for the 

proposition that one feature of tied houses was “unitary control over produc-

tion and distribution of both beer and liquor.”  Br. of Appellees 29 (citing 

Fosdick & Scott 29).  That imprecise characterization mistakenly suggests 

that the post-Prohibition concern about “tied houses” related to horizontal 

integration between beer and liquor production and distribution.  In the cited 

passage, however, the authors of Toward Liquor Control criticized the fact 

that both beer manufacturers and liquor manufacturers attempted to tie re-

tailers to themselves through various devices, such as extending credit.  

Fosdick & Scott 29.  The expressed concern was therefore one about vertical 

integration among producers and retailers—not about horizontal integration.  

Notably, although the authors of Toward Liquor Control believed that the 

difference in alcohol content between beer and liquor justified a “radical dif-
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ference in treatment under the law,” id. at 20, they did not argue that prohib-

iting horizontal integration within the wholesale tier would help prevent the 

return of “tied houses” or serve any other legitimate purpose.  No such rec-

ommendation appears anywhere in the study.1 

b. Expanding on their historically inaccurate “tied houses” argu-

ment, defendants contend that prohibiting beer wholesalers from distrib-

uting liquor serves to prevent the “potential abuse of economic power over a 

permittee on another tier” that could result if “a single wholesaler came to 

dominate the wholesale tier across all three categories of alcoholic beverag-

es.”  Br. of Appellees 41.  As a preliminary matter, defendants argue that this 

was the actual purpose of the prohibition—not just that the prohibition 

serves this interest as a hypothetical matter.  But defendants made no at-

tempt below to prove the actual purpose of the prohibition, effectively con-

ceding the accuracy of Monarch’s historical account of the prohibition’s ori-

gins in political patronage. 

                                                 
1 Although defendants state that Toward Liquor Control recommended a 

division between “licenses for beer (Class VI) and spirits (Class VIII),” Br. of 
Appellees 34, they neglect to mention that Class VI and VIII licenses were 
retail licenses for on-premises consumption, see Fosdick & Scott 31.  They 
further neglect to explain that Toward Liquor Control defined “Class VI” 
beer as “beer” containing no more than 3.2% alcohol by volume.  See id.  As 
defendants themselves state, most beer consumed in 1933 exceeded 3.2% al-
cohol by volume, Br. of Appellees 28, and thus did not qualify as “Class VI” 
beer. 
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In any event, defendants’ late-breaking effort to prove the actual rea-

son for the prohibition is not supported by defendants’ evidence.  The only 

evidence they cite for this proposition is a book co-written by Marc Carmi-

chael, president of the Indiana Beverage Alliance—a trade group represent-

ing Monarch’s competitors that sought to file an amicus brief below on de-

fendants’ behalf.  See Marc Carmichael & Harold Feightner, A History of 

Alcohol and Politics in Indiana 28 (2012).  Carmichael appears to have 

manufactured out of whole cloth the alleged state interest in prohibiting hor-

izontal integration within one tier of the three-tier system; the unpublished 

manuscript on which he bases that assertion says nothing about any such in-

terest. 

At the hypothetical level, defendants suggest that courts and commen-

tators have recognized that prohibiting horizontal integration within one tier 

of the three-tier system serves a valid state interest.  See Br. of Appellees 40-

41.  Not one of the cases cited by defendants, however, involved such a prohi-

bition.  See id. at 40.  The only authority defendants have identified discuss-

ing the purported perils of “horizontal integration” is a newsletter posted on 

the Internet.  See Pamela S. Erickson, Return of the Tied House?  The Prob-

lems of Domination by Large Companies, Campaign for a Healthy Alcohol 

Marketplace (Dec. 2015) <tinyurl.com/ericksonnewsletter>.  Contrary to de-

fendants’ suggestion, however, that newsletter does not discuss the dangers 
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of permitting a beer wholesaler to distribute liquor (or vice versa).  The 

newsletter merely discusses the then-contemplated merger between An-

heuser-Busch InBev and MillerCoors SAB, the world’s two largest beer 

manufacturers.  See id.  It argues that, if one beer manufacturer is permit-

ted to dominate the market, retailers will buy all their products from that 

company, creating a “[v]irtual [t]ied [h]ouse.”  Id. 

To state the obvious, permitting Indiana’s beer wholesalers to compete 

with liquor wholesalers—as beer wholesalers can do in every other non-

control State in the country—is a wholly different animal.  As Monarch ex-

plained in its opening brief, the notion that permitting more competition 

among wholesalers will lead to monopoly conditions is implausible.  See Br. of 

Appellant 45-47.  Unsurprisingly, defendants’ own lawyer admitted as much 

in proceedings below, conceding that eliminating the challenged prohibition 

would have “very little economic impact on the State of Indiana” and would 

“not have any major impact on Indiana beyond its alcohol wholesalers.”  App. 

46. 

3. The State’s Claimed Interest In Protecting The Reli-
ance Interests of Liquor Wholesalers Is Illegitimate 

Finally, defendants contend that Indiana’s franchise protections for 

beer wholesalers justify prohibiting beer wholesalers from wholesaling liq-

uor.  See Br. of Appellees 41-46.  As discussed in Monarch’s opening brief, 

the franchise protections were first enacted in 1965 to address a problem 
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specific to the beer industry:  the imbalance in bargaining power between 

large beer manufacturers and beer wholesalers.  See Br. of Appellant 13-14.  

That same problem does not exist in the liquor industry; the wholesale tier in 

Indiana is dominated by a few large national distributors.  See id. at 45. 

The primary argument defendants advance here related to the fran-

chise protections for beer wholesalers is very different from the arguments 

they made below.  There, defendants offered the self-contradictory argu-

ments that, if beer wholesalers were permitted to compete with liquor whole-

salers, their franchise protections in the beer market would allow them ei-

ther to cut prices on liquor or to eliminate liquor wholesalers from the mar-

ket altogether and thereby monopolize the market.  See D. Ct. Dkt. 80, at 32-

35. 

Before this Court, by contrast, defendants do not develop those argu-

ments in any detail.2  Instead, they argue that liquor wholesalers have “built 

their businesses” secure in the knowledge that they are protected from com-

                                                 
2 Defendants suggest, without elaboration, that beer wholesalers’ fran-

chise protections in the beer market “might” allow them to “develop business 
by maintaining lower hard liquor prices.”  Br. of Appellees 43.  As Monarch 
has explained, however, a beer wholesaler could not subsidize low liquor 
prices with high beer prices because it would quickly lose business to other 
beer wholesalers selling competing brands.  See Br. of Appellant 42.  And 
there is no rational reason to conclude that a beer wholesaler could acquire 
new liquor clients at a lower “marginal cost” than could liquor wholesalers.  
Br. of Appellees 43. 
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petition from beer wholesalers and that it would be unfair to change the rules 

now.  See Br. of Appellees 45-46.  But defendants cite no authority for the 

counterintuitive notion that market participants’ reliance on an unconstitu-

tionally discriminatory law can magically render the law constitutional.  If a 

state cannot enact a discriminatory law for the sole purpose of benefiting a 

favored class, see Energy Reserves Group, Inc. v. Kansas Power & Light Co., 

459 U.S. 400, 412 (1983); Craigmiles v. Giles, 312 F.3d 220, 228 (6th Cir. 

2002), it cannot maintain a discriminatory law simply because the favored 

class has made business decisions based on the law. 

Defendants seemingly argue that it would be unfair to liquor wholesal-

ers if beer wholesalers are permitted to enter the liquor market but liquor 

wholesalers are not permitted to enter the beer market because of the fran-

chise protections.  See Br. of Appellees 41-46.  But the factual predicate of 

that argument is incorrect.  The franchise protections would not prohibit liq-

uor wholesalers from entering the beer wholesale market; they could do so 

by acquiring existing beer wholesalers, as they regularly do in other States.  

And more fundamentally, the Legislature’s desire to protect the economic in-

terests of politically favored liquor wholesalers is not a legitimate reason to 

perpetuate Indiana’s discriminatory treatment of beer wholesalers.   
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* * * * * 

 It is true that Monarch’s burden on rational-basis review is a heavy 

one.  Rational-basis review, however, is not “toothless.”  Sutker v. Illinois 

State Dental Society, 808 F.2d 632, 634 (7th Cir. 1986) (citation omitted).  In 

particular, a State “may not rely on a classification whose relationship to an 

asserted goal is so attenuated as to render the distinction arbitrary or irra-

tional.”  City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 446 

(1985).  For the reasons discussed above, this is precisely such a case. 

 Defendants candidly acknowledge the reason why Indiana created the 

prohibition at issue in the first place and why it maintains that antiquated 

prohibition in the present day:  “politics as usual.”  Br. of Appellees 12.  It 

was politics as usual that led the Indiana Legislature to carve up the alcohol 

wholesale market in 1935 to facilitate political patronage.  And it is politics as 

usual that has prevented the Indiana Legislature from repealing this provi-

sion, which today protects the business interests of entrenched liquor whole-

salers.  But “politics as usual” is not a sufficient justification under the Equal 

Protection Clause.  And because defendants have not identified any rational 

relationship between Indiana’s disparate treatment of beer wholesalers and a 

legitimate state interest, the challenged prohibition is invalid under the 

Equal Protection Clause. 
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CONCLUSION 

For the foregoing reasons and those set forth in Monarch’s opening 

brief, the judgment of the district court should be reversed. 
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